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WEDNESDAY, APRIL 30, 1958 


SuBcoMMITTEE No. 3 OF THE 
COMMITTEE ON THE J UDICIARY, 
Washington, D.C. 

The subcommittee No. 3 convened, pursuant to adjournment, in room 
346, Old House Office Building, Washington, D. C., at 10:30 a. m., 
Hon. Edwin Willis (chairman of the sube ‘ommittee) presiding. 

Present: Representatives Willis (presiding), Libonati, Tuck, Tay- 
lor and Cramer. 

Also present: Cyril F. Brickfield, counsel. 

Mr. Wit11s. The subcommittee will please come to order. 

Today we take up three bills, House Joint Resolution 424, 
to improve the administration of justice by authorizing the establish- 
ment of institutes and joint councils on sentencing for the development 
of objectives, standards, procedures, and policies to be followed in 
the sentencing of persons convicted of offenses against the United 
States; House Joint Resolution 425, to authorize the court in sentenc- 
ing a prisoner to fix an earlier date when the prisoner shall become 
eligible for parole or to except such prisoner from the statutory limi- 

tation as to eligibility for parole when in the judgment of the court 
it might reason: 1ably be expected to facilitate the rehabilitation of the 
prisoner; and H. R. 8923, to amend the definition of a youth offender 
under the Federal Youth Corrections Act to include persons under the 
age of 26 years at the time of conviction. 

(The bills are as follows a) 


[H. J. Res. 424, 85th Cong., 1st sess.] 


JOINT RESOLUTION To improve the administration of justice by authorizing the estab- 
lishment of institutes and joint councils on sentencing for the development of objectives, 
standards, procedures, and policies to be followed in the sentencing of persons convicted 
of offenses against the United States 


Whereas there is now no agreement among Federal courts as to the objectives, 


standards, and policies to be followed in sentencing of Federal offenders which 
results in wide disparity in prison terms, fines, and the use of probation ; and 

Whereas the rehabilitation of Federal prisoners can be facilitated by the devel- 
opment of uniform standards and methods for determining the length of time 
required for their institutional treatment; and 

Whereas a sharing of points of view with respect to factors to be taken into 
account in pronouncing sentences would improve the equal administration of 
Federal laws; and 

Whereas present policies with respect to inviting and considering the recom- 
mendations of United States attorneys and other Federal officials as to sentences 
vary Widely ; and 

Whereas law enforcement generally, the prevention of crime, and respect for 
the judicial process can be promoted through wider agreement on sentencing pol- 
icies : Therefore, be it 
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Resolved by the Senate and House of Representatives of the United States of 
imerica in Congress assembled, That chapter 15 of title 28, United States Code, is 
amended by adding the following section : 

“§ 334. Institutes and joint councils on sentencing. 

“(a) In the interest of uniformity in sentencing procedures, the Attorney 
General shall from time to time submit recommendations to the Director of the 
Administrative Office of the United States Courts for the consideration of the 
judicial conference of the United States for the establishment of institutes and 
joint councils on sentencing for the study, discussion and formulation of the 
objectives, policies, standards, and criteria for sentencing those convicted of 
criminal offenses in the courts of the United States including but not limited to: 
(1) the development of standards for the content and utilization of presentence 
reports; (2) the establishment of factors to be used in selecting cases for special 
study and observation in prescribed diagnostic clinics; (8) the determination of 
the importance of psychiatric, emotional and sociological factors involved in the 
crime and their value in diagnosing the potentialities of the offender; (4) the 
evaluation of various psychological testing methods; (5) the discussion of special 
sentencing problems involved in unusual cases such as treason, violation of public 
trust, subversion, abnormal sex behavior, indigency, the mentally and physically 
handicapped, habitual offenders, and drug and alcoho! addicts; and (6) the 
formulation of such principles and criteria for sentencing as will assist in pro- 
moting the equal administration of the criminal laws of the United States. 

“(b) Upon approval by the judicial conference of the time, place, participants, 
agenda and other arrangements for such institutes and joint councils, the chief 
judge of each United States courts of appeals is authorized to invite the attend- 
ance of district judges at said meetings for such time and under such conditions 
as he thinks proper and as will not unduly delay the work of the courts. 

“(c) The Attorney General is also authorized to select and direct the attend- 
ance at such institutes and meetings appropriate United States attorneys and 
other officials of the Department of Justice and may also invite other interested 
Federal officers to participate. He may also invite specialists in sentencing 
methods, criminologists, psychiatrists, penologists, and other experts to attend 
the meetings and participate in its proceedings. 

“(d) The expenses of United States judges shall be paid from applicable appro- 
priations for the administration of United States courts. The expenses connected 
with the preparation of the plans and agenda for the conference and for the 
travel and other expenses incident to the attendance of officials and other par- 
ticipants invited by the Attorney General shall be paid from applicable appro- 
priations of the Department of Justice.” 

Sec. 2. The chapter analysis of chapter 15 of title 28, United States Code, 
is amended by inserting before section 331 the following item: 

“334, Institutes and Joint Councils on Sentencing.” 


[H. J. Res, 425, 85th Cong., 1st sess.] 


JOINT RESOLUTION To authorize the court in sentencing a prisoner to fix an earlier 
date when the prisoner shall become eligible for parole or to except such prisoner from 
the statutory limitation as to eligibility for parole when in the judgment of the court 
it might reasonably be expected to facilitate the rehabilitation of the prisoner 


Whereas experience in the operation of the program of the Bureau of Prisons 
for the rehabilitation of prisoners committed to the custody of the Attorney 
General has shown that many of such prisoners have received maximum benefits 
from such program prior to the time provided by statute when they may be 
paroled, and that there is reasonable probability that such prisoners would live 
and remain at liberty without further violating the laws, and that their release 
on parole would not be incompatible with the welfare of society; and 

Whereas respect for the administration of the criminal laws of the United 
States and the protection of the public can be promoted by the fair and con- 
sistent sentencing of persons convicted of offenses against the United States 
punishable by imprisonment for more than one year; and 

Whereas it is in the interest of the general welfare to provide procedures and 
methods for fixing terms of imprisonment for convicted felons that will deter 
others from similar acts, promote, wherever possible, the correction and rehabili- 
tation of the offender, and safeguard the convicted person against excessive 
disproportionate or arbitrary punishment ; and 
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Whereas the wide geographical distribution of the United States courts, the 
breadth of their jurisdiction, the complexity of the legal, scientific, and behavior 
problems with which they are confronted, and the speedy and equitable disposition 
of the business of the courts require that there be established special facilities 
and procedures for determining terms to be served by persons convicted of offenses 
punishable by imprisonment for more than one year: Therefore be it 

Resolved by the Senate and House of Representatives of the United States of 
America in Congress assembled, That chapter 311 of title 18, United States Code, 
is amended by adding the following section : 

“§ 4208. Fixing eligibility for parole at time of sentencing. 

“(a) Upon entering a judgment of conviction, except where the death penalty 
is mandatory, if the court having jurisdiction to impose sentence is of the opinion 
that the ends of justice and best interest of the public require that the defendant 
be sentenced to imprisonment for a term exceeding one year, the court may desig- 
nate in the sentence imposed a time when the prisoner may become eligible for 
parole, which time may not exceed the limitations now provided in section 4202 of 
this title. or the court may designate in such sentence that those provisions in 
the said section prescribing a minimum term of service before a prisoner becomes 
eligible for parole shall be inapplicable. In either event the prisoner may become 
eligible for release at the time fixed in the sentence or, if no such time is fixed, 
the prisoner may be released at such time as the Board may determine. The 
Board may reconsider its action at any time in fixing either the parole eligibility 
date or the date of discharge on parole. 

“(b) Upon commitment of a prisoner sentenced under provisions of subsection 
(a), the Director of the Bureau of Prisons, shall, under such regulations as the 
Attorney General may prescribe, cause a complete study to be made of the 
prisoner including a mental and physical examination to ascertain his personal 
traits, his capabilities, pertinent circumstances of his school and family life, any 
previous delinquency or criminal experience, and any mental or physical defect 
or other factor contributing to his delinquency. In the absence of exceptional 
circumstances, such studies shall be completed within a period of sixty days and 
shall be furnished by the Director of the Bureau of Prisons to the Board of 
Parole together with any recommendation he believes would be helpful in de- 
termining the disposition of the prisoner. The Board of Parole may make such 
other investigation as it may deem necessary. 

“It shall be the duty of the various probation officers and other Government 
bureaus and agencies to furnish the Board of Parole information concerning the 
prisoner and, whenever not incompatible with the public interest, their views 
and recommendations with respect to the disposition of his case. 

“(e) Under such regulations as the President may prescribe, the Board of 
Parole may discharge a paroled prisoner from further supervision and at any 
time before the expiration of the maximum sentence imposed may uncondi- 
tionally discharge such parolee, which unconditional discharge shall auto- 
matically set aside the conviction and the Board shall issue to such parolee a 
certificate to that effect. 

“(d) Nothing in this section shall limit or affect the power of any district 
court to suspend the imposition or execution of any sentence and place the 
offender on probation or be construed in any wise to amend, repeal, or affect 
the provisions of chapter 231 of this title relative to probation; the provisions 
of chapter 403 of this title (the Federal Juvenile Delinquency Act) or the pro- 
visions of chapter 402 of this title (the Youth Corrections Act). 

“(e) Except as to the provisions of subsection (c) hereof, this section shall 
not apply to any offense committed before its enactment. 

“(f) This section shall apply in the continental United States other than the 
District of Columbia and Alaska.” 

Sec. 2. The chapter analysis of chapter 311 of title 18 is amended by inserting 
before section 4201 the following item : 


“4208. Fixing eligibility for parole at time of sentencing.” 
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[H. R. 8923, 85th Cong., 1st sess.] 


A BILL To amend the definition of a youth offender under the Federal Youth Corrections 
Act to include persons under the age of twenty-six years at the time of conviction 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That section 5006 (e) of the Federal Youth 
Corrections Act (18 U. 8. C. 5006 (e)), is amended by striking out “twenty-two 
years” and inserting in lieu thereof “twenty-six years.” 

Mr. Wiu1s. These proposals were all offered by the distinguished 
chairman of this committee, the Congressman from New York, Mr. 
Celler, and I might say that in laying the foundation for these hear- 
ings, Mr. Celler conceived the very fine thought of circulating the 
proposals to Federal judges and other interested parties, interested 
people in the administration of justice of the United States, and pre- 
pared then a report analyzing the reaction to the proposals. 

We are very grateful to the chairman for this basic starting point 
for these hearings, and we are delighted to have him today as our 
first witness. 

Mr. Chairman, we are so happy to welcome you. 


TESTIMONY OF HON. EMANUEL CELLER, A REPRESENTATIVE IN 
CONGRESS FROM THE STATE OF NEW YORK 


Mr. Cetier. Mr. Chairman, I want to thank you and your col- 
leagues on the committee—my colleagues, likewise—for this oppor- 
tunity. I believe these bills are very, very important, and I am sure 
they will be given by you and your colleagues very mature considera- 
tion. 

The existence of marked disparities in the sentences imposed by 
Federal courts upon offenders who have been convicted of similar 
offenses and whose backgrounds and prior records are substantially 
similar has been the subject of concern for more than a generation to 
the judiciary, penal administrators, the bar, the public press, and 
others. 

In seeking to bring about a partial solution of this serious problem, 
I introduced three bills embodying the suggestions of the Advisory 
Corrections Council, which are aimed at minimizing sentence dis- 
parity. 

These bills are House Joint Resolution 424, to establish institutes 
and joint councils on sentencing proc edures, House Joint Resolu- 
tion 425, to authorize the court in sentencing a prisoner, to fix an 
earlier date when the prisoner shall become eligible for parole, and 
H. R. 8923, to include under the Youth Corrections Act persons under 
the age of 96 at the time of conviction. 

To facilitate an examination of these problems, I sent copies of this 
proposed legislation to Federal judges, prison officials, and other per- 
sons who have an interest in prisoner rehabilitation and correctional 
matters. A total of 239 responses were received, 195 from Federal 
judges and 44 from other experienced persons in related fields. The 
replies contain various nuances of opinion but they were, in all but 
a few instances, favorable to this legislation. The responses fitted 
generally into three major categories : 

1. Responses favoring legisla ation in the form of the proposed bills; 

Modified versions of these bills cont: ining alternative or different 
waunieiliin to the problems covered by the bills; 
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3. Responses opposing new legislation. 

As a result of the responses, a digest of the replies was prepared at 
my direction, and it is contained in committee print, 85th Congress, 
entitled, “Federal Sentencing Procedures, House Judiciary Com- 
mittee, dated February 15, 1958.” T hope the subcommittee will find 
this informative digest of aid to it in its consideration of the legisla- 
tion on which this hearing is being conducted this morning. 

There are 94 United States district courts and some 250 district 
judges, each of whom at one time or another has the duty of imposing 
sentences upon persons convicted of Federal offenses. It is but nat- 
ural with this number of judges that there should be some variance in 
the performance of the sentencing duty. 

The sentencing judge must necessarily have some discretion relative 
to the use of probation and sentencing the defendant under the several 
methods which Congress has made available, but the wide disparities 
presently found in sentences raises many problems connected with the 
treatment of offenders, the evenhanded administration of justice, and 
the control of crime. 

One of my bills, House Joint Resolution 424, would provide for a 
series of institutes and joint councils under the auspices of the Judicial 
Conference—composed of the Chief Justice of the United States and 
the chief judge of each Federal court of appeals—for the study and 
formulation of standards for sentencing. 

The bill provides for the participation of district judges, United 
States attorneys, officials of the Department of Justice, criminologists, 
psychiatrists, “penologists, and other experts in these institutes and 
joint councils. The purpose of such conferences is the development of 
standards and greater uniformity in sentencing procedures and poli- 
cies, 

The second bill, House Joint Resolution 425, would authorize the 
sentencing judge to fix the maximum release date and also the time 
when a prisoner would become eligible for parole provided the mini- 
mum date does not exceed one-third the maximum. The present stat- 
ute, which is section 4202 of title 18 of the United States Code, pro- 
vides that a prisoner may not be eligible for parole until he has served 
one-third of the sentence imposed. 

This is a purely arbitrary limitation and does not take into consid- 
eration the varying responses which individual prisoners make to the 
rehabilitation program carried on in our Federal penal and correc- 
tional institutions. 

It frequently happens that a prisoner is ready for release before the 
statutory minimum of eligibility is reached. The sentencing judge 
has the benefit of the presentence report, is familiar with local condi- 
tions, and any aggravating or mitigating circumstances involved. 

In eases where he believes the defendant might respond quickly to 
the rehabilitation program the proposed bill “would give the judge 
the authority to fix an earlier eligibility date for release. The pris- 
oner would not be released, of course, unless the Board of Parole felt 
that he met the other requirements of the statute. It would, however, 
obviate the need of keeping a prisoner after he has received the full 
benefit of the program. 


25158—58—_—_2 








6 FEDERAL SENTENCING PROCEDURE 


A prisoner kept beyond that time very often becomes discouraged 
and bitter, and when he is finally released the benefit of the program 
often has been lost. 

The third bill, H. R. 8923, increases the maximum age of those who 
might be sentenced under the Youth Corrections Act from those under 
22 to those under 26 years. 

The Federal Youth Corrections Act was passed in 1950. This act 
set up a special procedure for the treatment and rehabilitation of 
defendants under the age of 22 years at the time of conviction. It is 
not mandatory that the courts use the special procedure under this 
act. However, the courts are taking increasing advantage of it and 
its operation has been so successful that the ‘Advisory ‘Corrections 
Council feels the courts should be given the discretion of using it in 
the case of young offenders who fall in a somewhat older group and 
who at the same time are promising prospects for rehabilitation. 

The present age group which might be sentenced under the Youth 
Corrections Act represents about 21 percent of the total commitments. 
Increasing the age limit to those who have not reached the age of 26 
years would give the district courts the discretion to use it in approxi- 
mately 39 percent of the total commitments. In this wider age 
group fall a great many young first offenders who are responsive 
to the special treatment provided in the Youth Corrections Act. 

In view of the success under the act, with its present age limitation, 
the Advisory Corrections Council feels that increasing the age limit 
will be fully justified and result in the salvage of a greater number of 
young offenders. 

These three bills are designed to bring about a greater degree of 
uniformity in sentencing standards, to permit the release under 
supervision at an earlier ‘date should a prisoner’s response to the re- 
habilitation program Justify it, and to broaden the field of the use 
of the special procedures provided in the Youth Corrections Act. 

The bills would not impose any restriction upon the present juris- 
diction of the sentencing courts. The purposes would be to give the 
sentencing courts additional alternatives, make the sentencing pro- 
cedure more flexible, and provide machinery whereby time actually 
served for particular offenses can be made to conform more con- 
sistently with the needs of the particular offender. 

According to the council, they would also assure greater uniformity 
of sentencing and improve the administration of criminal justice 
without infringing in any way upon present prerogatives of the 
courts. 

It is my understanding that the Judicial Conference of the United 
States recently met in W: ashington to consider the problems involved 
in this legislation. I have been advised that while it has reported 
favorably on this legislation, it has at the same time suggested cer- 
tain modific ations. 

I wish to state, Mr. Chairman, that I am not wedded to the pro- 
visions as they are now set out in the bill. As noted earlier, they 
were offered by me to elicit views on the problems involved. 

In making inquiry to the members of the bar, I was hopeful that 
they would recommend modification of the bill and I am glad to see 
that suggested changes to the legislation have been ms de. 
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I do hope, however, that whatever its final form, this subcommit- 
tee will see fit to take ear ly favorable action and report the legislation 
to the full committee, so that the problems so long in need of correc- 
tion may be remedied. 

I see many distinguished jurists here, as well as officials of the 
Department of Justice. I know that they will fully advise the sub- 
committee of all of the factors involved in this very grave problem. 
I know that they will give a detailed analysis of each provision of 
the bills, and that this hearing will result in a complete exploration 
of sentencing procedures. 

I again want to thank you, Mr. Chairman, and members of this 
committee, for the opportunity to appear here, and I hope you will 
forgive me if I do not stay, because I have to preside at another 
subcommittee mee ting. 

Mr. Wixut1s. I want to say, Mr. Chairman, that it was kind of you 
to come here from your own subcommittee to present your views. 
We will get the details from other witnesses. 

Let me say that although we sit at a higher desk here this morning, 
we look up to you. 

Mr. Cetier. All I can say is I could not have any success in the 
committee without the aid of you gentlemen. 

Mr. Wiuuis. The chairman always has the last word. 

Our next guest today is the Honorable Lawrence Walsh. Judge 
Walsh, Deputy Attorney General, Department of Justice. 

We are delighted to have you here today, Judge. 


TESTIMONY OF HON. LAWRENCE WALSH, DEPUTY ATTORNEY 
GENERAL, DEPARTMENT OF JUSTICE 


Mr. Watsu. Thank you, Mr. Chairman. 

Mr. Chairman, I deeply appreciate your thoughtfulness in letting 
me appear before you today. I am particularly proud that my tirst 
appearance before any committee or subcommittee of either House is 
before a committee of this distinction and a chairman of this distine- 
tion. 

Mr. Wituts. That will be noted for future reference. 

Mr. Watsu. All right, sir. 

I would like to take the liberty of departing from my prepared 
statement because Mr. Celler has so ably covered much of the ground 
that I had planned to talk about. 1 would like to comment very 
briefly upon the great advantages that have been derived from the 
procedure of circulating these bills because, whereas ordinarily we 
must speculate as to the impact of these bills upon the people who will 
have to work with them, now we know that these bills are overwhelm- 
ingly supported by the Department of Justice, by the Bar Association, 
and by the judges. 

It is virtually the uniform view that they will be of great help and 
that nothing but good can come of them. 

I think, as a point of departure, I might pose the problem first as a 
sitting judge on the morning of sentence. He has a man before him 
who has probably pled guilty before another judge in my district. In 
my district the pleas may be taken before one judge and another judge 
may have the responsibility of sentencing. 
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He has read a presentence report which attempts to tell about the 
crime and a little bit about the Seckan ‘ound of the defendant. 

The defendant has been interviewed, his family has been inter- 
viewed—if he has any—and some of his ‘neighbors are interviewed. 

On the basis of this paper, the judge performs this awesome respon- 
sibility of imposing sentence. Many of us think that the most impor- 
tant part in the process of criminal justice lies in the trial or the mo- 
tions made in open court, but to the defendant the sentence is the one 
im portant thing. 

Suppose we have a young man, a college boy, for instance, who has 
been employed in the Post Office Department during the Christmas 
rush and very foolishly has taken a letter with a dollar or something 
like that in it, and you can tell from his background that he is what 
we call an accidental violator. 

This case is relatively easy. You are going to teach him a lesson. 
You may or may not suspend his sentence, but, in any event, it is easy 
to know that you will not make the sentence the maximum. 

Now, suppose you have a man who has brought young men in to sell 
narcotics for him. He isa hardened man and he is devoted to making 
his living outside the law, and what chance there is of rehabilitating 
him into a useful and productive member of society is almost com- 
pletely nil. That sentence is also fairly easy. 

But then when you get the in-between men, who have had a previ- 
ous conviction but who are not vicious—for example, a man I think 
of who had an I. Q. of 118, an exceptionally bright boy, who had gone 
in the Army, who had been in Korea, and who had gone a. w. o. 1.— 
he was always getting into trouble. Nothing serious, however. Now 
he was back again for some small thing. It makes it very difficult 
to know what to do with him. 

If you let him go back to the environment where all tie trouble 
began, you ultimately come to grips with a real problem. Anyone 
who has looked at clemency files and seen how young men progress 
from one crime to another can very often see that the third offense 
should have been a jail sentence, and a very rough one, which might 
have saved them from becoming a murderer or some ‘other type of 
very bad criminal. 

What do you do? You have never seen the boy before. You have 
this paper which tells you as much as you can expect to learn in a 
hurry, You have maybe 6 or 8 other sentences to impose that morning 
and the United States attorney makes a brief talk. The defendant's 
attorney makes an even briefer talk, And neither one gives you any 
real help. 

What is the precise period of incarceration that is going to bring 
this boy back into society as a good man—neither one of them gives 
you any help on that. The fact is, no judge knows. Even the trained 
psychiatrist who can spend hours with that boy could not specify the 
length of incarceration for correctional treatment which would cure 
him permanently. 

The purpose of this bill is to permit a judge to impose on him a 
sentence with a broad enough range between the minimum and the 
maximum so that the people who work with him from day to day in 
the prison can see his progress and pick that very moment when he 
is best suited to go back to the community and take an active part. 
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Sometimes if you delay beyond that moment, the whole buildup of 
the correctional procedure is lost. 

On the other hand, if you turn him back too soon, he may have not 
learned his lesson yet, and then he could get into a lot of trouble, I 

recall a case in which I got into a lot of trouble because I imposed a 
sentence of 3 years for a crime I would never have imposed a sentence 
of that long on; but the fellow had never finished high school and I 
thought if ‘he could go into the prison and finish high school, that 
when he came out, he would not have to be a car washer for the rest 
of his life, and become discontented and then as into the troubles 
he was getting into. 

There was an outcry from the defense counsel that it was inhu- 
mane. The reason I had done it was to get the maximum range for 
the correctional people to work with that boy. 

Under the present bill I could have imposed a much shorter mini- 
mum of 350 days, and a maximum of whatever period I wanted to 
give the correctional people to work with this boy. 

That is what we are asking for in these bills, That is the pur- 
pose of these bills. 

The Department is grateful for this opportunity to express its 
views regarding these bills which are designed to increase the flexibil- 
ity of sentences in the Federal courts. 

At the present time, when a Federal judge imposes a sentence, the 
prisoner does not become eligible for parole until one-third of that 
sentence has been served. 

For example, if a sentence of 6 years is inposed, the prisoner does 
not become eligible for parole consideration until 2 years has been 
served. Then the Board of Parole reviews the case, and the prisoner’s 
progress, to decide whether he is fit for release, or whether he must 
be held for some longer period. 

I think by far the. most important bill is 425. That is the bill with 
the sentencing provisions in it. The Judicial Conference suggests 
certain cannes which are basically for the purpose of clarifica- 
tion, and the Department of Justice joins in the recommendations of 
those amendments, and, as I understood, Mr. Celler is perfectly amen- 
able to them, also. 

I think Mr. Olney will be, probably, the person who will tell you 
about actual language. 

Although they are very simple, I will refrain from going into them 
because I will mbes ibly do it so much less effectively than Mr. OIney 
would do it. 

The way the new system will work under section 4208, subdivision 
(a) 

Mr. Wiis. I wish to ask a question at this point ? 

Mr. Watsu. Of course, Mr. Chairman. 

Mr. Wixuis. As I understand, under the present statute a Federal 
judge is required to give a set sentence. There is no indeterminate 
sentencing. 

Mr. WatsuH. That is correct, sir. 

Mr. Wits. Don’t most States have an indeterminate procedure? 

Mr. Watsu. There is one in New York, and in most other States. It 
has worked well so far as I know, wherever it has been used. 
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Mr. Wuuis. And the heart of this bill is to go to the indeterminate 
sentence, to put the judge in a position to sentence from 1 to 5 years, 
or 2 to 5 years, and so on, in order to give the people in the institution 
the longer opportunity to determine the length of actual incarceration 
that is Soci ‘able; is that correct ? 

Mr. Watsu. Yes. 

Mr. Wuiuis. All right. 

Mr. Wa su. There is one more thing: If the judge chose not to fix 
any minimum, he might leave the whole thing alone. He could leave 
the entire matter in the hands of the Board of Parole if he saw fit, 
or the judge may say that he wants this man kept a minimum of a 
certain period of time. 

“No matter what you think about him, I want him kept at least 
1 year, or 2 years,” he could say, or whatever he deems necessary. 

Mr. Wixi. Or could he, in his discretion, determine not to use 
this procedure, but to set a 5-year period ? 

Mr. Watsu. He could set a 5-year period as he is now permitted to 
do, but under the present rules if he sets 5 years, the defendant is 
ordinarily and automatically eligible for parole in one-third of that 
time. 

Mr. Wiuts. In other words, this is a new sentencing procedure. Is 
that it? 

Mr. Watsu. Yes, sir. 

Mr. Wits. But the judge who is wedded to the old practice could 
say, “Well, I am accustomed to the old practice, and I am going to 
set a fixed sentence.” Could he do that? 

Mr. Watsu. That is exactly right, sir. 

There is one other feature which the new amendment will include, 
which would permit a judge to impose a tentative sentence, and when 
he did that he could send the man to a correctional institution for 90 
days. During this time they would make a study of him there and 
submit a report to the judge at the end of the 90 days. 

This would not be the ordinary case, because, administratively, it 
would be very burdensome; but in a case such as I describe here, you 

cannot really get a very good picture of the man at hi time of sentenc- 
ing. IfI wanted to have him go toa correctional institution for study, 
I could have it done, and then have the benefit of their observation 
over 90 days. 

There is very little chance that a person can mislead a group of 
people like that for 90 days. He can mislead them for a week, perhaps, 
but over 90 days, or 6 months if needed, they can tell whether he can 
he educated or not. 

If he cannot, then it would be the fair thing to do to set a sentence 
that would be a deterrent. 

There is only one part of this bill which caused adverse comment at 
all, and that is on page 4, line 17, which would provide that if the Board 
of Parole chose to discharge a prisoner—there at the language be- 
ginning, “* * * at any time before the expiration of the maximum 
sentence imposed may unconditionally discharge such parolee, which 
unconditional discharge shall automatically set aside the conviction 
and the Board shall issue to such parolee a certificate to that effect.’ 

That is carrying over from the Youth Act that you could expunge 
the conviction from a young man’s record. 
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That raises a very serious question of whether an administrative 
board can undo what the courts have seen fit to do. 

By and large it seems better to leave the record be. 

Now, if I might speak on H. R. 8923, that bill will become unneces- 
sary if the amendments proposed by the Judicial Conference are ac- 
cepted. This bill bothered several of the judges. Asa matter of fact, 
[ believe it bothered everybody, to a greater or lesser extent. 

Mr. Wiis. It bothered me. 

Mr. Watsu. When you extend the word “youth” up to a person of 
26 years, you destroy a very useful principle. 

if you want to just extend it to 26-year-old people, just do it and not 

call it juvenile, and therefore do not destroy the meaning of the word 
“vouth.” 

In the case of the boy I told you about, suppose he was 24, and we 
wanted the study made. Of course, the afta would be made. It 
could be done under the first bill. 

However, you do not want to put these older men, say a man of 24, 
ora man of 30 or 35, in with the youngsters in their teens. 

Mr. Linonatr. Mr. Chairman, may I ask a question here ? 

Mr. Wituts. Yes. 

Mr. Lisonatit. Mr. Walsh, would there be any question relative to 
the sentencing of a person of 26, and sending him to an institution for 
a psychiatric and social study? I did not quite understand that 
discussion. 

Mr. Watsu. Under the present law there is a special provision for 
youths under 22. They can be sent out for study before sentencing, 
as I have described; and then if they are found by the court to be 
proper mi iterial to be treated as youths who really need more schooling, 
they go to the special institutions which have no one in them except 
young people like themselves. 

It was our feeling that if H. R. 8923 were passed, that we would 
start getting an older group in these institutions, and that would de- 
stroy the whole concept of an institution designed for youth. Rather 
than that, we proposed an amendment to 425 which would permit the 
study period before sentencing for persons of any age; but if they are 
found to be in need of incarceration, then they are to be put in prison 
and not put in with the youth and not spoil the youths. 

Mr. Lisonatr. Thank you. 

Mr. Watsu. Just to take up one more moment, if I may, back to 
House Joint Resolution 424, that is designed to meet a difficult prob- 
lem, the problem of disparity in sentences. 

For instane e, you get two men in the Atlanta penitentiary, side by 
side, and both of them stole automobiles. One was sentenced by a 
judge who gave him 5 years; the other one was sentenced by a judge 
who gave him 18 months. 

They sit there and talk about it, and the one who got 5 years feels 
he did not get a fair shake. Everybody knows about it, and they 
do not feel good about it. It is the sort of injustice that goes through 
an institution and makes them feel that justice is a sort of ruthless 
process. Of course, some of them always have a chip on their shoul- 
ders; but even a man who is a reasonable man will have a chip on 
his shoulder if he is doing three times as much time for the same 
offense as another man is doing. 
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For instance, in my own circuit court there are 18 judges, and if 
a man convicted of tax fraud came before me, he would get different 
treatment before me than he would before some of my colleagues, 
and it just does not seem right. 

As a matter of fact, it leads to manipulation by lawyers to try to 
get one judge over another. It makes sense. You certainly are not 
going to blame counsel for trying to get the case before a judge who 
will give a lesser sentence. Naturally, they do not want to go before 
a judge who will give the maximum sentence. 

You cannot just say tax fraud should impose 5 xpath because it 
involves too many other factors. Neither can you set up factors 
which must be taken into account because the factors that go into 
the sentencing are too complex. They are not just something he can 
check off on a list. The judge has to feel something and so the 
Judicial Conference and Mr. Bennett have come up with what is a 
very unique and admirable idea. 

The way to get uniformity in sentencing is to get the judges to- 
gether and talk about it. I may tell them why I would give a man 
5 years, and my colleague may tell why he suspends the sentence. 
Maybe by talking it over he will get to understand that he is too 
tough for this reason. On the other hand, my other colleague would 
be better advised not to suspend sentences so often without a thorough 
probation report, because what he is doing is breaking down our 
probation program by taking the time of those few probation officers 
from the people who could really benefit from it, and wasting it on 
these people. 

Mr. Livonatt. Could I ask a question, Mr. Chairman ? 

Mr. Wuuis. Yes. The gentleman from Illinois, Mr. Libonati. 

Mr. Lizonatt. These bills only treat in futuro the problem; is that 
correct, Mr. Walsh ? 

Mr. Watsu. Yes. 

Mr. Lizonati. Judge, have you thought of any method whereby, 
say, a posthearing, after conviction and incarceration, could be in- 
corporated in these bills, to treat those who are now in the penitentiary 
Ra are under these disparate sentences ? 

Mr. Watsn. Let me put in this way: Speaking for myself, there 
has been no thorough consideration of any such proposal. There was 
talk of a proposal whereby a judge could resentence, when we were 
discussing this last. 

Mr. Lizonat. Postconviction sentence? 

Mr. Wausu. Yes. When we were discussing this language, it was 
thought we should give consideration to this. There was some dis 
cussion on it, but beyond that I do not think there has been any real 
discussion of postsentences. That would be the sort of thing cer- 
tainly that should not be attempted without the most thorough type 
of study, because you can see what it would do, when you think of the 
number of applications for resentence that would be made. 

Although I think this disparity of sentences is a serious problem, 
the flagrant cases are prob: ibly not of the longest terms, and there may 
be some where you would have a long-term man who would be in for 
such a long period that by the time such a bill were enacted and put 
into effect, he would not be eligible. 

For instance, an automobile theft. Most of those work themselves 
out of it. 
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So it seems as long as we take care of the future that we have taken 

care of quite a bit. 

My really distinguished colleague here, I think, would like to say 
a word. 

Mr. Wituis. Certainly. Judge Laws. 

Judge Laws. I was just about to mention that there is a statute in 
the District of Columbia which does allow the Parole Board in a 
given case to make a recommendation to the judge to reduce the man’s 

sentence, the minimum sentence which we may give here. This is the 

only jurisdiction in the United States district. courts in the Nation 
that has this authority, this jurisdiction. Congress has given us 
this right. 

It is in effect in 38 States, but he can recommend to us, to the judge, 
to reduce the minimum. For example, if I had given 2 to 12 years, 
and he thought the man ought to get out in 8 months, he could recom- 
mend that to me. 

If I agreed, I might reduce it to 8 months and let him out. That is 
in practice in the District of Columbia. 

Mr. Wiis. I am afraid of getting into that field. 

Judge Laws. Yes. 

Mr. Watsu. I remember Judge Laws wanted to be sure we did not 
do anything that would affect this law that they have here in the Dis- 
trict of Columbia. 

I think I will withdraw and let my colleagues proceed. 

Mr. Wiis. At first I had some misgivings about these bills, which 
is not to say that I am all for them now, and then I had a very pleas- 
ant and informative discussion with Mr. Bennett here recently, and I 
was very impressed with his presentation and with him personally. 

I want to ask these two questions of you and I shall address these 
questions to each of our witnesses here today. 

First, we have some persons in private life and public life, some 
people who say that they shy away from softened criminology and 
some who want to make it tougher. 

As I understand these proposals, they will do neither. They will 
not make the administration of justice softer from the point of view 
of the man who has been convicted or tougher. These proposals do 
not reach that field. 

[ wanted the record to be absolutely clear 

Mr. Watsu. No. They do not do that at all. All they do is give 
the judge greater range of choice, so a tough judge can be just as tough 
as he wishes to be, and a soft judge can be just as soft as he ever was, 
but they both have more latitude to do a more thorough and perhaps 
more careful job. 

For example, let us take a case where the maximum sentence is 10 
years. The judge could impose a 6-year sentence under the present 
law, and the prisoner would then be eligible for parole in 2 years. 

Under the proposed law, he could work it either w ay. He could im- 
pose the same maximum sentence of 6 years and make him eligible for 
parole in 30 days or 1 year. That softens things, you might say. 

On the other hand, he might say he wants the prisoner to st: Ly fow at 
least 2 years, “but I want him to be under the control of the Parole 
Board as long as they think necessary, so I will impose a sentence of 
2 to 10 years”; so the minimum would be the same as had been 


25158—58— 3 








14 FEDERAL SENTENCING PROCEDURE 


involved under the present law, but the maximum range would be 
extended 4 years. 

So you might say that toughens it. 

Therefore, I do not think this bill could be said to soften or toughen 
the present administration of justice. 

Mr. Wiiuis. I am going to ask that of all witnesses, as I said, be- 

sause we will be asked that in the full committee and on the floor of 
the House. 

The other question that I have is on the second bill providing in sub- 
stance that Federal judges shall meet periodically and discuss their 
own ideas as to sentences, trying to bring some conformity in the 
administering of a just sentence. 

1 want your frank views on that. This is a practical question. We 
are going to be confronted with this question. Are we going to give 
the Federal judges an annual convention, another junket every year? 
T 7 at is the question we will be asked. 

I do not think that is it. I certainly hope it is not. I understand 
that you have a convention every year. 

Mr. Watsu. I am sure that is not the case. As a matter of fact, I 
was on the bench when Mr. Celler’s questionnaire came out, and the 
view I expressed personally, without thinking about it, was that it 
was not necessary, that it was something that could be handled by 
the Judicial Conference. But I think the most significant thing about 

the statute is that it lifts it out of the casual, voluntary thing, and it 
impresses the importance of it on anybody because of the fact that it is 
by a congressional act. 

The things that the judges are required to do are not so specific as 
to be onerous, but it shows that the Congress is concerned that a man 
gets 1 year in Chicago for auto theft, and in Texas maybe 5 years. 

It shows the depth of concern. That is the real importance of the 
statute. 

As to this matter of junkets, as long as the per diem is less than $15 
a day, the judges, much as they like each other, would be likely to go 
somewhere else as long as that extra money is coming out of their 
pockets. 

Even if the expense is increased to cover their actual expense up to 
a higher amount, I think that would still be the situation. 

Mr. Wiuts. This bill did not contemplate additional expenses over 
what the judges now have on a per cliem basis, did it ? 

Mr. WatsH. No, sir. This would be exactly the same as any other 
official duty that the judge performed. 

Mr. Wits Iam glad I happened on to that. 

Mr. WaxsH. At some time I would like to come and talk to you 
about the size of the judges’ per diem; but that is another subject, 
and we will not get into that this morning. 

Mr. Wiuuts. Since I have been on this committee, the expenses have 
been improved. 

Mr. Wats. As a matter of fact, this committee has done a magni- 
cent job; and now, being faced with the problem of getting people 
to serve as judges, I can say if it had not been for the action of t 
committee and getting the compensation more reasonable, in view of 
the current cost of living, that it would be impossible to get first-grade 
men. 
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The Department will never be through thanking you for the action 
taken in that regard 2 years ago. If we come back and ask for any 
additional help, it is not for any lack of gratitude for what you have 
already done. 

Mr. Wits. Thank you. 

Now, just this one more question: I now understand, and you have 
said it already, but I would like to reemphasize it, that there would 
be no possible way, legally, to compel conformance and still respect 
the idea of a sentence process. 

In other words, you could not possibly have a law saying that every- 
body who steals an automobile shall go to prison for such and such 
atime. The judge must have discretion and the idea of the institutes 
or the judges’ meetings together is to try to bring more conformance 
by doing away with the disparity in the only really practical way. 

Mr. Wausu. That is true, Mr. Chairman. Any statute which fixed 
a precise sentence—we would call that a mandatory statute. Anyone 
who has worked in the governors’ offices and has looked at the clem- 
ency files or as a judge or counsel, I think, will uniformly agree that 
the most awkward thing to work with is the mandatory sentence, 
because it never works quite the way Congress had in mind when they 
passed the statute. 

Mr. Wiis. I spent 2 days in Atlanta recently. I saw that myself 
in Atlanta. I saw youngsters serving time for auto theft, serving 
literally in the same cells where 1 boy was there for maybe a year, 
and another one was there for 5 years. 

Mr. Watsn. Yes, sir. 

Mr. Wit.is. Projecting that a little bit further, I inquired into the 
practice in my own State, and there is a wide disparity between the 
eastern and the western districts of Louisiana, right in my own State. 

Mr. Watsu. I am sure there would be, and, as I say, it is even more 
embarrassing when you inquire into the Southern District of New 
York and find a great disparity between Judge A and Judge B, right 
in the same court. One man gets an adjournment so he misses Judge 
A, and he ends up in Atlanta. 

One of them has 1 year, and one has 5 years, and he says, “Oh, boy, 
my lawyer was smart enough to skip that first deal.” 

That does not help the cause of justice at all. 

Mr. Witits. Are there any questions ? 

Mr. Taytor. I do not have any questions, but, as a fellow New 
Yorker, I would like to express a welcome to Mr. Walsh in his first 
appearance before this committee. We in New York have known 
him to be a very eminent judge and a very able public official. 

Mr. Watsn. Thank you very much, sir. 

Mr. Wuuis. Mr. Libonati. 

Mr. Lisonatt. I just wanted to call to the committee’s attention 
that at the request of the Supreme Court of Illinois, in the last ses- 
sion of the legislature, I handled a bill that was similar to these bills. 

Mr. Watsu. Yes, sir. 

Mr. Lisonatr. Giving the judge the same discretion, the same 
leeway, and protecting the warden’s control of prison morale in the 
institution to such an extent that his recommendations could bring the 
prisoner back and sentence him, not having sentenced him at the 
original time. 
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Thus giving the court the information supplied by the warden and 
his personnel as to the conduct of the prisoner, in his reaction and 
conformity to prison life. 

Mr. Watsu. I had forgotten about the District of Columbia bill, 
which has worked very satisfactorily, to the satisfaction of the court, 
because of the way Judge Laws wants to be sure that we do not 
in any way injure it; but I think that there is a basis there for fur- 
ther exploration. But my only hesitation is to jump quickly into 
anything without plenty of knowledge beforehand. 

Mr. Witiis. Mr. Cramer. 

Mr. Cramer. I want to join my colleague’s comments in regard to 
Judge Walsh’s eminence in the field. 

I have just one question on page 4 and 5 in which the District of 
Columbia and Alaska are excluded. Does the District of Columbia 
and Alaska, or the judges in those two areas—do they have the same 
discretion as is provided in this bill ? 

Mr. Wautsu. The District of Columbia does not have the same 
discretion. As a matter of fact, I think probably I should defer 
to Judge Laws on that, because he is the Chief Judge of the District 
Court here, and he will tell you what powers he has “which are differ- 
ent from all other Federal judges. 

It was my recollection that he wants to be very sure that his par- 
ticular provisions are not disturbed by what we do here, but I would 

rather he spoke for himself on that. 

You can be sure that he speaks for the full Judicial Conference. 

Mr. Wits. Can he also discuss Alaska ? 

Mr. Watsu. I will leave to him, also, the discussion of Alaska. 

Mr. Cramer. Frankly, the thing that I had in mind is that it seems 
to me uniformity would be an objective we should work for, not 
only in the court, but also in the District and Alaska, too—that is, 
not only in the States but also in the District and Alaska. 

Mr. Watsu. Let me point out in a general way one thing which 
will not intrude on the discussion, I am sure. 

That is that the District of Columbia and Alaska present different 
difficulties, because the entire law is Federal. They deal with many 
crimes that the ordinary Federal district court does not have, and 
I would imagine, the sentences imposed there are likely to range 
far heavier because of the crimes of violence they deal with; whereas 
the ordinary Federal court does not get those crimes except when it 
happens on a _—e al reservation. 

Mr. Cramer. [ also had the privilege of discussing this matter with 
Mr. Bennett and found this discussion very enlightening. 

I believe in the Southern District of Florida there has been little 
disparity in the sentences. I do not know whether they get together 
and discuss it, but I do feel that the purposes of the legislation are 
very sound. 

Mr. Watsu. I think the Southern District of Florida ranges across 
the entire State of Florida, and you have a wide cross- -section to draw 
from. 

Mr. Wiuuis. Governor Tuck. 

Mr. Tuck. I understand very clearly that the judge would have a 
right to reduce the sentence. By the same token, would he be able 
tot up it? 
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Mr. Watsn. No, sir. Except by increasing the maximum, which 
works out, I think, the same way ; but he does not have the right to— 
Mr. Tuck. In other words, actually the man would become eligible 
for parole ? 
r. WAtsH. Yes, sir. 

Mr. Tuck. You could not fix a minimum of 5 years and a maximum 
of 6 years ? 

Mr. Watsn. No, sir. That would bring us in conflict with a com- 
pletely different problem and there has been no feeling expressed by 
anyone, so far as I know, of a need to narrow the range between the 
minimum and the maximum. 

The entire feeling has been the other way, of expanding that range. 

Take this fellow I was talking about. Because I did not know 
what kind of a fellow he was going to be, I thought he should be in 
prison 2 years. I could not insure his being in prison longer than 2 
years, except by increasing my maximum beyond 6 years. 

Under the existing law, with a legal sentence of 10 years possible 
and, say, I decided that 2 years was the time I felt was the time 
needed, I would fix his sentence on 6 years, and then he would be stuck 
for at least 2. 

Suppose I am not sure whether 2 years is going to be long enough; 
I am not sure whether 6 years is going to be long enough. This bill 
would give me the power to extend the sentence to 10 years, without 
anything else. 

So, just as it meets the problem of increasing the judge’s power, 
it increases the power of the correctional authority to keep the man 
longer if necessary. It does not really increase the judge’s power to 
require that he be kept longer than he now is without increasing the 
maximum. 

I am sorry that my last answer is so tangled. I will come back to 
my first one, which was that there was no way under the proposed law 
that a judge could narrow the range between the minimum and the 
maximum. 

Mr. Tuck. I think that should be done, too. I enjoyed your gen- 
eral discussion very much. I have never had much Rebel veadiice, 
but I have had a considerable amount of State practice. The subject 
of disparity in sentencing is something that concerns us all. 

Mr. Watsu. I do not know how this one will work, but I think 
there is enough flexibility to allow for it. 

Mr. Cramer. If you have an indefinite commitment. 

Mr. Watsu. Thank you, sir, very much. 

Mr. Wiis. Is that all? 

Mr. Cramer. That is all. 

Mr. Wits. Mr. Walsh—I am afraid I am confused—suppose, 
under this bill, a judge would impose a sentence of from 1 to 6 years. 
What becomes of the automatic right to parole after serving one-third 
of the time? 

Mr. Watsu. That is put to one side completely. That will not 
take effect. 

In other words, he must serve that 1 year, not one-third of that 1 
year. 

Mr. Wits. What this contemplates is a pretty wide range, I 
imagine, 
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Mr. Watsu. Yes, sir; it does. I am not sure that in every case you 
would want that wide range, but it contemplates a wide range in a 
case where the judge thinks he is that uncertain. 

Mr. Wiis. A law giving the right to parole after one-third of the 
sentence would still remain on the books where the judge would want 
to give a fixed sentence. 

Mr. Watsu. Under the bill as it is now drawn, the judge would 
have to specify the minimum in any case, but the law now on the 
books would specify the maximum period and a minimum term. 

Mr. Wuuis. Thank you, Judge Walsh. 

Mr. WausH. Thank you, sir. 

(The statement of Judge Walsh is as follows :) 


STATEMENT OF THE DEPUTY ATTORNEY GENERAL BEFORE THE House COMMITTEE 
ON THE JUDICIARY ON House JOINT RESOLUTION 424 AND House JOINT 
RESOLUTION 425 


The Department is grateful for this opportunity to express its views regarding 
these bills which are designed to increase the flexibility of sentences in the 
Federal courts. 

At the present time, when a Federal judge imposes a sentence, the prisoner 
does not become eligible for parole until one-third of that sentence has been 
served. For example, if a sentence of 6 years is imposed, the prisoner does not 
become eligible for parole consideration until 2 years has been served. Then 
the Board of Parole reviews the case and the prisoner’s progress to decide 
whether he is fit for release or whether he must be held for some longer period 
up to the maximum of the sentence. 

The proposal contained in House Joint Resolution 425 would permit the judge 
to fix a minimum of less than one-third if he saw fit. Thus, in the example which 
I have given, a judge could impose a sentence of 6 years, but provide that the 
prisoner might be considered for parole upon the expiration of 1 year. On the 
other hand, if the judge felt that the prisoner should serve at least 2 years, but 
that the Parole Board should have power to hold him longer than 6 years if it 
felt this necessary, it would be possible for the judge to increase the maximum 
sentence up to the maximum authorized by law without increasing the minimum. 
Thus, if the crime carried a maximum sentence of 10 years, the judge could fix 
a maximum of 10 years without increasing the minimum beyond 2 years. 

The bill also makes it possible for the judge to eliminate the fixing of any 
minimum. In such a case the parole of the prisoner would be left entirely to 
the Board of Parole to decide at any time up to the maximum. 

This proposal offers many advantages over the present system. It takes into 
account the imperfect nature of sentencing procedure. A judge who has only a 
fleeting glimpse of most of the prisoners he sentences cannot foretell how they 
will react to correctional treatment. Even when he has the advantage of a pre- 
sentence report prepared by a probation officer he realizes in many cases how 
uncertain his prognosis must be. Disregarding the case of an obvious accidental 
offender who will most likely receive a suspended sentence and be placed on 
probation, one of the most difficult groups with which to deal are those persons 
whose maladjustments result from their environment; the question is, How will 
they respond when removed from that environment? Even a trained psychia- 
trist with ample opportunity for examination and study of an individual case 
has diffic: ity in making a precise prediction. How much more difficult is it for 
a judge who must impose sentence on several cases in a single morning with no 
direct contact with the prisoner himself. He is just as likely to give too short 
a sentence as too long. If the sentence is too short, the prisoner cannot be kept 
in custody long enough to learn a trade or receive the kind and amount of treat- 
ment that will assure his return to the community as a law-abiding citizen. On 
the other hand, it may become apparent that too long a period of custody will do 
more harm than good. It is to provide for such cases that the proposed legisla- 
tion would permit an adjustment in the length of imprisonment based upon 
the day-to-day observation of the prisoner as he serves his term. 

It is to this end that the proposed bill would bring greater flexibility to the 
sentencing process—so that the maximum may be gained from the correctional 
and rehabilitation facilities of our institutions. New York and other States 
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have had comparable statutes for many years; there is nothing experimental 
about this. This is a realistic approach which keeps the sentencing process in 
the hands of the courts and yet permits them to delegate to correctional au- 
thorities the necessary flexibility. 

Regardless of how early the prisoner would be eligible for release under the 
bill, he would, as now, be subject to parole supervision for the balance of his 
maximum term. 

House Joint Resolution 424 is designed to bring about greater uniformity in 
sentencing. It requires the holding of periodic meetings of the judges and prison 
officials to discuss the evaluation of various factors in setting a sentence. At 
the present time two judges are likely to impose dramatically different sentences 
upon comparable persons who have committed almost identical crimes. This is 
true even in the same court. It is even more striking when the judges sit in 
different courts in different sections of the country. This results in 2 persons 
finding themselves side by side in the penitentiary after committing substantially 
identical crimes, one with a sentence perhaps of 5 years and another with a 
sentence of 18 months. 

Rehabilitation is handicapped when there is such a basis for a feeling of dis- 
crimination by a prisoner. He feels it deeply. His fellow prisoners are aware 
of it. They all feel that much less respect for the correction process from which 
they are expected to benefit. 

Sentencing is not a mechanical process. Precise terms cannot be fixed by 
statute. Neither can there be provided any catalog of factors which must be 
taken into account. It is felt, however, that the discussion and comparison of 
problems between judges will bring about a greater degree of uniformity than 
now exists. 

Both bills have been overwhelmingly approved by the Federal judges in a ques- 
tionnaire which was sent to them, and by the Judicial Conference of the United 
States. 

Mr. Wuiuts. Off the record. 

(Discussion off the record.) 

Mr. Wits. We have on the list as our next witness Mr. Bennett: 
but since he, like the poor, is with us always, I think maybe we had 
better hear the judges who are from out of town first. 

Next on our list of guests today is Judge Biggs, chief judge of 
the third circuit, who is a regular attendant at our hearings. 

Judge, we are happy to have you. 


TESTIMONY OF HON. JOHN BIGGS, JR., CHIEF JUDGE, THIRD CIR- 
CUIT, UNITED STATES CIRCUIT COURT, WILMINGTON, DEL. 


Judge Breas. Thank you, Mr. Chairman. 

It is a pleasure and an honor to have the opportunity to appear 
before this committee. I appear here on behalf of the Judicial Con- 
ference of the United States, of which Iam a member. The Judicial 
Conference, as I know you know, is comprised of the Chief Justice 
of the United States, the Chief Judge of the Court of Claims, the 11 
Chief Judges of the respective 11 circuits, and the 11 United States 
District Judges selected by their respective judicial conferences, which 
makes a total of 24. 

Mr. Wiuuts. Off the record. 

( Discussion off the record.) 

Mr. Wixuts. Back on the record. 

Judge Biees. I wanted to say a number of things, but the Deputy 
Attorney General has covered so many things so adequately here that 
I think I can perhaps prove most useful to the committee in stating 
some general views of judges. 

The Judicial Conference unanimously approved these three bills 
with certain comparatively minor modifications, to which the Deputy 
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Attorney General has referred, and which I will not waste your time 
by referring to again. 

The action of the Judicial Conference was unanimous, and it had 
been most thoroughly discussed and would have been presented here 
today by our great friend, Chief Judge John J. Parker of North 
Carolina, who died, as you know, about 5 weeks ago. 

Judge Laws and myself are here taking his place, or trying to 
take his place. Chief Judge Laws of the District of Columbia is 
now the chairman of that committee. 

The Conference Committee on Administration of the Criminal Law, 
which Judge Parker headed for so many years and headed, as a mat- 
ter of fact, a similar committee for many years before, that is—— 

Mr. Wits. I want to say that Chief Judge P arker, whom we all 
mourn, scored 100 percent before this committee in what he thought 
was good for the administration of justice. 

Judge Biees. Judge Parker was a great judge in my opinion, and 
a very farseeing judicial statesman, and his like will not be seen 
again soon. It was a most unfortunate thing that his life came to 
an end so suddenly and so unexpectedly at what I thought, and I am 
sure everyone else, deemed to be the very height of his power. 

Judge Parker, as a matter of fact, had called a meeting of the 
Committee on the Administration of the Criminal Law for the very 
day that he died. 

These bills were before him. I know they had his approval, and 
they met with the complete approval of his committee which made 
the recommendation to the Judicial C onference, and, as I say, ap- 
proved them unanimously. Prior to that time, that is. 

I have been on the bench, I think it is, nearly 39 years, a little more 
than 21, at any rate. I have been ac ircuit judge all that time. I have 
never served in the trial courts, except on my own designation, and 
I have done a certain amount of district court work because I used 
to try district court work because I liked it. I liked to get in the 
courtroom and to see the witnesses and hear them, rather than having 
a cold printed record presented to me. 

This business of sentencing prisoners has been a most difficult task, 
the most difficult task that a judge has had, I think, probably since 
the beginning of our Anglo-American legal system. 

It has been equally true in England as in the United States, and 
at the very turn of the century a great English judge, Sir James 
Hawkins, complained in almost the same terms that Mr. Justice Jack- 
son used some 40 years later about the disparity of sentences, when he 
said : 

“How could one have an effective judicial system for the adminis- 
tration of justice and the imposition of criminal sanctions when judges 
varied so widely in their views ?” 

I do not think there is any doubt whatsoever that these bills which 
are presently before you with these suggested amendments have the 
approval of almost—well, I would say 90 percent of the district 
judges who have the very difficult task of sentencing. 

I do not think that percentage is too high. 

I think the statistics on that subject gathered by Congressman 
Celler, in all probability, do support that view. 
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I have never encountered a judge who was satisfied with sentencing 
except in those very extreme cases which Judge Walsh mentioned so 
vividly just before, where it is perfectly obvious there has been some- 
thing like an accidental cr ime or where the convicted defendant was 
a character so hardened in crime that all one can do is protect society 
from him and protect him from himself. 

Of course, the only way to protect him from himself is by incar- 
cerating him for a very substantial period. That is what is done. 
But in the case of the in-between citizens, the fact of the matter is 
that the sentencing of the convicted defendant is a very, very difficult 
one, indeed. 

This problem which has been before the Judicial Conference of the 
United States ever since its inception—ever since it was—well, before 
my time, as a matter of fact—ever since 1925, and I came on the bench 
in 1937; but since 1925 the business of sentencing has afflicted the 
Judicial Conference, and there have always been committees of the 
Judicial Conference working in conjunction with the committees of 
the American Bar Association, and with many other committees, 
which I think should probably be enumerated for the record. 

I made up a list of them on the way down on the train this morning, 
and I would like to provide that for the record, if I may. 

Mr. Witu1s. That may be made a part of the record. 

(The list follows :) 


Among the organizations and individuals who have worked or who are pres- 
ently working on this problem are the following: 

The American Law Institute with its Model Penal Code; 

Committees of the Judicial Conference of the United States on the Adminis- 
tration of the Criminal Law, formerly headed, as I have said, by Chief Judge 
John J. Parker, the present chairman being Chief Judge Bolitha J. Laws of the 
United States District Court for the District of Columbia; a former committee 
of the Judicial Conference consisted of Chief Judge Learned Hand, Chief Judge 
Orie L. Phillips, District Judge Carroll Hincks, Circuit Judge J. Caskie Collet, 
and Chief Judge McCormick ; 

The Institute of Judicial Administration, headed first by Chief Justice 
Vanderbilt of New Jersey, later by Chief Judge Parker, and presently having as 
its chairman Chief Justice Lawrence Hyde of Missouri; 

The National Probation and Parole Association headed by former Governor 
Driscoll of New Jersey with a committee of 48 judges of the United States and 
State courts; 

A group having as its head the Honorable Rufus King which has conducted a 
pilot study on sentencing and parole; 

A Committee on the Administration of Criminal Law formerly headed by Mr. 
Justice Jackson and later by Gen. William Donovan ; 

Attorney Generals of the United States beginning with Attorney General 
Francis Biddle and including Attorney General Tom C. Clark; Attorney General 
Howard McGrath; Attorney General Herbert Brownell, and Attorney General 
William Rogers; and 

A subcommittee of the Senate Judiciary Committee headed by Senator Joseph 
C. O'Mahoney, of Wyoming which Monday submitted a report entitled “Improv- 
ing Federal Law Enforcement and Administration of Justice.” 





Judge Brees. I cannot say that all of the gentlemen of these vari- 
ous committees are in accord on the precise course or courses to be 
followed. Senator O’Mahoney’s subcommittee, for example, has made 
no recommendations. Or that they would all approve of the precise 
language in the bills presently before this committee with the amend- 
ments suggested by the Judicial Conference of the United States. But 
I think I can s: ay that at least a good many of them would favor the 
legislation before this committee. Certainly a majority of the United 
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States judges of this country, as evidenced by the action of the Judicial 

Yonference of the United States, favor the proposals advanced by 
Chairman Celler. 

There is, of course, Mr. Chairman, an advisory group of the Ameri- 

an Bar Association which has been w orking on this problem, and has 
been working on it for a great number of years. There was a group 
headed by the late Mr. Justice Jackson, a committee now under the 
auspices of the American Bar Foundation, which was taken over by 
Gen. William Donovan, and also by Chief Justice Arthur Vanderbilt, 
of New Jersey. 

There was an Attorney General’s Advisory Council which was men- 
tioned by Mr. Celler, a national organization, and then one headed by 
former Governor Driscoll, of New Jersey. That particular associa- 
tion has an advisory council of 48 judges from the 48 States, and they 
have all worked on this program. 

Not all of the members of these various groups have been polled, 
so to speak, as to whether or not they do approve of this legislation, 
but I think it can be said—at least I am pretty certain—that a very 
substantial majority of all of those groups that have worked on this 
problem for over 20 years are in favor of this proposed legislation, 
with the amendments suggested. 

I want to make one thing very clear, or as clear as I can make it, 
Mr. Chairman, that this is not mollycoddling legislation. 

Mr. Wiis. I was going to ask that question. You heard my 
question. 

Judge Biees. It is not such legislation. It leaves the situation in 
that regard precisely as it is. Power to sentence is still in the judge, 
as it was before. 

The only difference is it gives the judge much greater flexibility 
in respect to sentencing. 

In other words, the district judge who has before him a convicted 
defendant is not bound as he was before. He can put a very small 
minimum and a very large maximum. 

The tendency is not toward contracting the difference between the 
minimum and the maximum, but toward expanding it. 

I have not sentenced many men in my life, and 1 am not an expert ; 
but what happens is something like this: I have sentenced a number 
of men. Here is an individual who has been convicted of, for in- 
stance, counterfeiting. He is one of a group of codefendants who 
have conspired to distribute counterfeit money. It was in Camden, 
N. J., as I recall. 

The members of that group ranged from one man who was very 
close to 70 down to a young boy w ho v was not much over 19. 

There were a number—I forgot the exact number—who were in- 
dicted together under this conspiracy. 

I tried that case because Judge Avis, the district judge, was ill, 
and I went over there and tried it. 

The defendants were convicted, and it became my unpleasant task 
to sentence them. It was a case in which there was a very good pro- 
bation officer named Dobbins—he has since died. Mr. Dobbins made 
an exhaustive search and analysis into the careers of these men, in- 
cluding this very young one, and then I went into open court, and 
there were the assistant United States attorney and the counsel for 
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the defendants, 4 or 5 altogether, and I listened to what the United 
States attorney had to say, and then I listened to what the various 
counsel for the defendants had to say. 

Then, of course, I listened to the defendants; but it is very difficult 
to get them to say anything. You know it is customary to ask the 
defendants if there is any reason why sentence should not. be passed 
on them. They are usually inarticulate, and you do not get much 
from them. But I found it was very difficult to pronounce sentence, 
particularly on the young man. 

The older member of the group had had a long criminal record. 
He was not so difficult. The young man was difficult, indeed. If I 
could have given a minimum and maximum sentenc e, I would cer- 
tainly have done so; or I might have availed myself of the provi- 
sions of this bill, hal the judge can aoe tentatively. And 
I would have given a tentative sentence. 

That is, the defendant would have been sent by the Attorney Gen- 
eral to an institution and at the end of a prescribed length of time 
I would have had a report and, I am sure, would have been in a 
better position to impose the right kind of sentence. 

I have never felt right about sentencing and though, as I say, I 
am not an expert, I have never heard a judge, Federal or State, say 
that he was satisfied with a sentence imposed. 

Always, as Deputy Attorney General Walsh says, it seems to be 
somebody else. The man seems to almost visibly change before your 
eyes. 

It would be a most valuable thing to have the provisions of this bill, 
House joint resolution 425, enacted with the comparatively slight 
amendments which have been suggested for it. 

It is interesting to note that the papers this morning and last night 
all carried a report from Senator O’Mahoney’s subcommittee which 
included in it a substantial dissertation—I have not seen it, but 
apparently from the newspaper account, it is—of this problem of the 
disparity of sentencing. 

Of course, there must be some disparity in sentencing. There has 
got to be some. The facts differ from individual to individual; and, 
of course, it:would be absolutely impossible to apply a rigorous rule. 

What should be avoided here, of course, is what might be character- 
ized as unwarranted disparity, and there have been such in many, 
many, many instances. 

You will find the most startling contrasts not only between the 
middle district of Pennsylvania and the district of Delaware, in my 
own circuit, but you find great disparities among particular judges ofa 
multiple- judge court in Y Peianieadioe and, as has been said, the 
lawyers know about these things, as they would have to, and always 
they do the best they can for their clients. 

Without any reflection on counsel, there is a certain amount of 
selective process, if it can be worked. 

Mr. Wiuuts. They go to a judge that they think is softer—is that 
what you mean? 

Judge Brees. That is correct. And, frankly, when I was practicing 
law, although I did not have many criminal cases, and it was quite 
difficult because in Delaware there was one Federal judge— 
however, in the State courts there were a number of State judges, and 
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we tried to get the one that we thought would be the easiest on our 
clients. 

Mr. Wiu1s. Let me say this, Judge: Lawyers look over the judges 
as we do prospective jurors. Why not ? 

Judge Brees. Certainly. I think it is an entirely proper function 
to do the best you can for your clients, but at least I used to try to 
do the best I could for mine. Sometimes it did not seem to be very 
good; but, at any rate, coming back to this other bill, House joint 
resolution 424, there are some things that I would like to mention. 

Mr. Limonatt. May I ask one thing before we proceed there, Mr. 
Chairman ¢ 

Mr. Wiis. Yes. The gentleman from Illinois, Mr. Libonati. 

Mr. Liwonatt. Judge Biggs, under the provisions of the bill, 425, 
you may give a maximum sentence and then it is incumbent upon the 
Attorney General to make an investigation within 90 days. ‘Then he 
makes a report to the judge. 

In the meantime, the judge has already given the person the maxi- 
mum sentence. 

Judge Bieas. Yes, sir. 

Mr. Lisonatt. Is there any provision in this bill, or did you discuss 
this in your conferences, relative to permitting the judge to retain 
jurisdiction of the prisoner so that such sentence could be changed 
in accordance with the findings of the Attorney General’s report 
relative to the contributing factors to his condition shown by the 
social and environmental influences, i. e., personal habits, physical 
infirmities, family insecurity, and educational and spiritual dis- 
advantages, and bad associations ? 

Judge Bices. That I think is pretty well suggested, if not ex- 
pressly. I think it is implicitly in the last ame ndment which the 
Judicial Conference has proposed. I think it is included in the en- 
largement of the tentative sentence proposition. 

We re: lly think that what you have suggested could be worked out 
very well under that circumstance, under that system, if this legisla- 
tion were enacted. 

Mr. Linonatt. Because, otherwise, Judge Biggs, justice would seem 
to be traveling backwards, if the investigation “showed that the judge 
was too lenient or too severe in enter ing the previous sentence. 

Judge Bieas. Probably what the judge would do would be to impose 
the maximum sentence and then cut down from that. 

Mr. Lazonati. To the minimum? 

Judge Biees. Yes. The judge could work it out very well under 
this system. 

He could work it out very well with very little chance, I think, of 
slipping. I think the judge ‘could put his maximum where he pleased, 
his minimum where he pleased, or sentence tentatively, which would 
give him complete freedom of adjusting the penalty, not only to the 
crime but to the individual defendant. 

Mr. Lisonatt. I have another question, Mr. Chairman. 

Mr. Wiu1s. Yes, Mr. Libonati. 

Mr. Lrsonatr. The warden seems to play an important part in the 
life of the prison, which escapes the judge entirely. 

Should there not be a retention here in the court to see how the 
prisoner acts under these abnormal, subnormal conditions, while in 
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the penitentiary, and seek some reliance in his sentencing on the 
warden’s report ¢ 

That way you would have the whole story. Is there any provision 
under this act to retain the court’s jurisdiction over the prisoner’s 
sentence at the end of his incarceration? Let us assume the following 
situation: He has left the prison now. Sentence is fixed on minimum 
and maximum limitations, and it would certainly be very important 
in fixing that period, as Judge Walsh stated, when the prisoner is 
ready to be returned to society ; and maybe all necessary arrangements 
for receiving him have been arranged by his family and his friends— 
surely, while he is serv ing this sentence, an important part contribut- 
ing to the judge’s attitude would be supplied by the warden, if a 
report could be received by the judge and the sentence could thus be 
terminated or shortened. 

Judge Biaes. Of course, a judge constitutionally can reduce a 
sentence. I am not speaking about some power conferred by the law 
by any limitation that might be imposed by the Constitution. 

A judge could reduce a sentence, but he could not increase it. 

As I get your question, Mr. Congressman, you say, Does this statute 
permit the judge t o retain jurisdic tion right up to the end of the period 
of incarceration ? 

Mr. Lrsonari. Yes. 

Judge Breas. No. It does not. 

Mr. Lisonatr. Then the warden’s information, which is the most 
important information, is never considered by the judge at all, is it? 

Judge Biges. The defendant goes to the parole board. The defend- 
ant goes to the judge in some instances. If, for example, there were 
a tentative sentence—if the judge sentenced tentatively, under those 
circumstances the Attorney General would, of course—the Department 
of Justice Division, Bureau of Prisons, headed by Mr. Bennett, would 
be very closely in touch with the warden in Atlanta—I was in the 
Atlanta prison, Mr. Chairman, very recently. 

Mr. Wiuuis. I was there at the same time. 

Judge Brees. The warden would undoubtedly report to Mr. Bennett 
the: attitude of the prison in extenso. 

That is, I say the warden. I mean the warden or the prison staff; 
and the act provides in substance that the information so garnered 
should be sent to the judge along with other reports, if the judge i is to 
impose a tentative sentence. That would be there. 

Mr. Linonatt. Thank you very much, Judge. 

Judge Brees. Just one other thing, Mr. C hairman, on this bill that I 
have been talking about, House Joint Resolution 495. 

Mr. Wixuis. Of course, Judge. 

Judge Bices. Thirty-eight States out of 48 employ a substantially 
similar sentencing system. I’d say it is substantially the same. It is 
almost identically the same. 

Now, coming to House Joint Resolution 424, I think I might say 
only this: I have never encountered a Federal judge or a State court 
that did not think he needed some help on sentencing. 

All that he has at the present time is a probation officer's presentence 
report. The FBI file, if he wants it. The information given to him 
by the prisoner or the prisoner’s attorney, and by the U Inited States 
attorney, or the Deputy Attorney General that may be in charge of the 
case. And I am not decrying that fact. That is honestly done. 
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As a matter of fact, the probation officer spends 3 times the 
amount of time on preparing the presentence report that he does in 
supervising the probationers, because it takes 3 times as long; but that 
really is not enough, in my judgment. 

There should be some method whereby judges could be counseled and 
could counsel each other. 

This House Joint Resolution 424 supplies that method. There 
would be a group from the Attorney General’s office and a group of 
judges that the Judicial Conference has suggested, and the chief judge 
of the circuit can add members to those groups, as he sees fit. 

The judges, of course, who attended these conferences, the maximum 
that they could receive by way of reimbursement for their out-of- 
pocket expenses, under the present section of title 28 would be $15. 
That is not a per diem, though it is sometimes referred to as such. 

It actually is reimbursement of out-of-pocket expenses. Asa matter 
of fact, I hope, though this has nothing to do with this subject, that 
it may be increased. 

The truth of the matter is that when the judge is not away from his 
official residence overnight, he spends less than $15; but if he spends 
the night away from home, he is very frequently forced to spend out 
of his own pocket probably $10 or $12 a night. 

In any event, the judges who attend these conferences would attend 
at what ever rate of reimbursement Congress itself saw fit to sanction. 

Mr. Wiu1s. I am glad you are bringing that out because I asked the 
question of Judge Walsh about the very practical proposition if this 
subcommittee approves these bills, and the full committee goes along, 
we are going to be asked that question, and we might as well face it, 
“Well, these symposiums or conventions are simply an excuse for the 
judges to travel at the taxpayers’ expense.” 

Judge Brees. I realize that. Judge Walsh stated that they could 
do so now. It is quite true that if there were suflicient money in the 
appropriation, and the judges saw fit to hold sentencing sessions—that 
is, sentencing symposiums—it could be done at the present time, if 
there were money available in the judiciary appropriation. 

As a matter of fact, it is of great value to Federal judges to have 
symposiums on some of these more difficult problems, of which sen- 
tencing is one. I know of no sentencing symposium outside of the 
respective circuits; but in our Third Circuit Conference some years 
ago we used to meet and had on our programs, in some respects, 
methods of sentencing. 

Mr. Wiis. Let me ask you this question, and perhaps Mr. Olney 
would be the one to answer it. Would these bills entail additional 
personnel? For instance, in Mr. Olney’s department, or Mr. Bennett's 
department ¢ Ae 

Judge Breas. I would rather have Mr. Olney answer that, Mr. Chair- 
man. 

Mr. Oxtney. Mr. Chairman, I do not feel that it would entail any 
additional personnel for the administrative offices. 

Mr. Wixuis. You say you do not think so? 

Mr. Otnry. I do not think so. I see no need for it. 

Judge Bices. That would be my view. I would not think it would 
be necessary, either. 

Mr. Writs. We are going to be asked that question. 
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Judge Brees. I think it is an important question, and I have watched 
the administrative office operate ever since it has been in existence, 
and I do not think it would be necessary. 

Mr. Wixuis. Mr. Bennett, if these proposals were adopted, would 
that necessitate more personnel in the Bureau of Prisons? 

Mr. Bennett. I think not, sir. We already have these committees 
and doctors, and so on, that could make these reports. 

Judge Bias. I think there is no need for me to talk specifically 
about H. R. 8923. 

Mr. Wits. It will pass out of the picture if we adopt these others. 

Judge Biees. Yes. 

Mr. Wiis. You would have a hard time trying to explain that a 
person 26 years old is a juvenile. 

Judge Braces. May I speak off the record ? 

Mr. Wiuuis. Of course. 

( Discussion off the record. ) 

Mr. Wiis. Back on the record. 

Judge Bices. I think I have covered this. 

Mr. Wiuuts. Actually, as I understand it, others will go into detail 
on the language. 

Judge Brees. Thank youso much for hearing me. 

Mr. Wiis. The committee will stand in recess until 2 p. m. 

(Thereupon, at 12:15 p. m., the committee stood in recess, to recon- 
vene at 2 p. m., the same date and place.) 


AFTERNOON SESSION 


Mr. Wiiurs. The committee will come to order, and we will be 
glad to hear from Judge Laws, Chief Judge, United States District 
Court for the District of Columbia. 

We are honored and pleased to have you with us, Judge. 


TESTIMONY OF HON. BOLITHA J. LAWS, CHIEF JUDGE, UNITED 
STATES DISTRICT COURT FOR THE DISTRICT OF COLUMBIA 


Judge Laws. Thank you, sir. 

Mr. Wits. We would appreciate your views. 

Judge Laws. I may say to the committee that our court, unlike 
any other United States district court in the Nation, tries criminal 

cases that are customarily tried in State courts of major jurisdiction, 
as well as the cases customarily tried in the United States courts. 

By virtue of that, we have a very extensive jurisdiction. So much 
so that beginning next Monday we shall have as many as seven judges 
alae to try criminal cases alone. 

l appear before you principally in my capacity as a member of 
the Judicial Conference of the United States Committee on the Ad- 
ministration of the Criminal Law. As you have been told earlier 
today, we were to hold our meeting under the leadership of Chief 
Judge John J. Parker, and on that day we found that he had ced 
at 7:30 that morning. 

The committee designated me to act as temporary chairman. I did 
act as chairman and presented the proposals to the Judicial Confer- 
ence of the United States. 
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Before his death Chief Judge Parker had designated me as chair- 
man of a subcommittee of judges to study the particular subject of 
disparity of sentences. 

He had also appointed to the subcommittee former United States 
Senator, now Chief Judge Ryan Duffy; former United States Senator 
Carl Hatch, now United States district judge in the 10th circuit; and 
Judge Frank Picard, United States district judge in Detroit. We 
engaged i in an intensive study of the subject matter in collaboration 
with a subcommittee designated by the Attorney General of the 
United States to deal with the same subject. 

That committee itself consisted of Judge Walsh, from whom you 
have heard today, and Mr. Bennett, whom you will hear from today, 
Mr. Reed, chairman of the United States Parole Board, and Mr. 
Warren Olney, former Assistant Attorney General in charge of the 
Criminal Division, now Administrator of the United States Courts. 

Our subcommittees conferred extensively on the bills you are con- 
sidering, and we had the happy experience of concurring on all the 
subject matters we considered. That was an unusual event. We had 
two extensive meetings and studied the matter and then we also held 
a number of informal conferences. All of the judges and all of the 
Attorney General’s representatives agreed on these bills with the 
amendments which, in effect, subsequently were adopted unanimously, 
as Judge Biggs has said, by the Judicial Conference of the United 
States. 

So we do come before you, I am delighted to say, from the point 
of view of the Attorney General and the judges i in complete unanimity. 
I am sure you will agree this is significant when you deal with a sub- 
ject as difficult as this. 

I should like to say to your committee that I have had an intense 
interest in the problem of dealing with those charged with crime since 
Iwasa youth. In my very early days, I served 6 years as a prosecutor 
in the District of Columbia. Then when I resigned and engaged in 
general practice of law for nearly 20 years, I defended some few 
major criminal cases. 

When I became a judge, nearly 20 years ago, I found myself deeply 
concerned over the problems of dealing with criminal cases, and more 
patricularly the problems of sentencing; and I may say to you that 
in those very extensive studies of the subject matter throughout meg 
years, my concern has not abated to any appreciable extent insofar a 
sentencing is concerned. 

I appeared some few years ago before a committee of the Senate 
dealing with juvenile delinquency y, and at that time Senator Hennings 
asked me the question, didn’t I find that nearly everyone I contac ted 
knew precisely how to solve crime and how to sentence ¢ 

I told him that was true. He said that had been the case before 
the committee. 

However, I would like to tell you, as Judge Walsh said, that very 
few of us, if any, know precisely how to sentence. I can cert uinly 
say to you I do not know how to sentence, and I need all the assistance 
I can possibly get. It is only after the most intensive studies and 
conferences with others that any one of us can approach what may be 
termed just sentencing. 
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Mr. Chairman, you have asked the question about the matter of 
the severity of sentencing, and the effect that these bills might have 
one way or the other. In respect to that, you said you were going 
to ask each one of us about just sentencing. 

We know perfectly well that sentencing requires justice to the pub- 
lic, quite as much as it does justice to the individual; and if these 
bills had in the slightest way any disposition to require molly- 
coddling, I can say to you that I am positive the judges who gave this 
matter careful thought, as well as the representatives of the Attorney 
General, would not have gone along with it. We recognize full well 
that there are occasions when long sentences must be imposed. 

It has been my experience to go through a number of penal institu- 
tions, and I may say I did not do it at Government expense. I have 
been through them on seven occasions. I have been through the one 
at Atlanta three times. I have been through Leavenworth; I have 
been through Alcatraz; and I spent a good deal of time studying the 
conditions at Lorton, in nearby Virginia. 

I have been through State prisons, and I have been through youth 
rehabilitative centers; and in those observations I was very much in- 
terested in what Mr. Libonati asked about the views of wardens. 

Il came in contact with them and also with the penologists who 
guided me through. They made the observation : “Judge, sometimes 
you jus st do not give us enough time to work on these men. 

They have said that on more than one occasion. 

Also, they have said: “This man might be responding for the 
first time, at the end of 3 or 4 years, to rehabilitative treatment. He 
has not quite reached the point where he has full confidence in 
public officials and thinks that they are working for his benefit and 
the benefit of the public. But he is beginning to emerge.” 

He gets out before he is quite emerged, and he goes back to his old 
surroundings and he then regresses and he is brought back to prison. 

“If you had given him a few more years,” the man will tell me, 

“we could have sent him out to stay. 

That is what interested me so much in your question asked of one 
of my predecessors. 

Therefore, I came to the viewpoint, after studying different cases 
and talking to them, that I could get a tremendous lot of help from 
those penologists. 

In point of fact, I have ts ane advantage of the 60-day provision 
of law which makes possible the reduction of a sentence within that 
time. I have sent pr isoners to Lorton and have asked the penologists 
to advise me as to the sentence I should give them. ‘They give me that 
advice. On some Gases I would follow it, and on some cases 1 would 
not. 

The point I am trying to make at this particular stage in m) 
testimony is that that can be of tremendous help to a judge. 

I would like to say to you that, therefore, I had definitely in mind 
what the chairman has in mind, that we should make it clear at every 
stage of the proceeding that this has absolutely nothing to do with 
the idea of coddling those who are connected with crime. Ti has to 
do with bringing about the proper type of sentencing, and making 
it possible for a ood judge who may come into criminal court without 
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the background that a good many of us have had—that is, never 
prosecuting a criminal case; they have never defended a criminal 
case—and “doubtless will make good judges, but they need all the 
help they can get in the matter of determining the sentence to be 
imposed. 

Just by way of interest to you, I had counted, before I came here, 
the number of sentences I imposed in the last year. I imposed 184 
sentences. That is a terrible caseload on a judge, because it is a very 
small part of my work. 

I am sure you know that as chief judge of 15 judges—and I also 
sit in criminal cases; I am the utility judge of my court, and the 
duties of my office are manifold and intensive but I freque ntly sit in 
criminal cases—an overwhelming number of those with whom I deal 
in such cases plead guilty. They have been before me for only a few 
seconds. 

Mr. Writs. What percent do you think of the persons serving time 
are doing so on a plea of guilty?’ Do you know? 

Judge Laws. Mr. Chairman, Mr. Bennett and I conferred about 
that. We agreed that about 85 percent pleaded guilty. I think that 
is the right figure. 

I am called upon to sentence them with a terrible caseload, some- 
times as many as 12 on a Friday—that is our sentencing day. I 
may have as many as 5 major motions, also; unlawful search and 
seizures claimed ; maybe we are going to suppress a confession through 
the famous Mallory case; we have motions galore, maybe. 

Those reports are handed to me usually the day before the sentenc- 
ing. I have to do intensive studying on that. I do not want to 
lament that really I have read until midnight. I have read probation 
officers’ reports many times early in the morning, and [ have wak- 
ened in the night worrying about them. 

Sometimes those cases are very diflicult to make up your mind 
to the sentence. There cannot be the slightest doubt but we may deal 
in unjust disparities. For instance, in our court. 

Suppose the seven of our judges in criminal court sit on a Friday 
and sentence in the same type of cases and the same types of back 
ground, and they vary apprec iably as they do demonstrably in this 
Nation; you bring about a situation where there is no chance of re- 
habilitation even ‘of : . youth, because they hate the court, they hate 
everything, when that ‘disparity exists, if they happen to be on the 
receiving end of a harsh sentence. 

There is no doubt about the pressures that are being brought to 
bring about changes. Judge Biggs told you a few of them. If hear 
them in every part of the Nation. It happens to be my lot to get over 
the Nation a good deal. 

As some of you gentlemen know, I have been interested in a great 
many subject matters, and I have been on a number of committees 
of the American Bar, and also of the Law Institute, and the Judicial 
Conference; and I have spoken in about 27 of the 48 States and in 
7 of the 11 circuits. 

So I have met judges all over the Nation, and I have seldom found 
one who was not deeply concerned over the problem of sentencing 
and the approach to it and the inadequacy of the information that 
we are now able to get, although I am sure, and 1 must say that the 
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probation officers’ reports that we get are excellent and, without 
exception, are excellent in our jurisdiction. 

I want to say another thing to you to point up the difficulty. Con- 
gress is going to have to hear very shortly about the over whelming 
problem in respect of counsel appointed in criminal cases to repre- 
sent indigent defendants. I had some figures here about appointed 
counsel, those who come to our attention under section 2255 of title 28, 
United States Code, and having to appear before the municipal court, 
the juvenile court and the mental health board. They come close to 
15,000 a year. 

That is unbelievable, but we h: ave the statistics and those appointed 
counsel now carry terrible caseload 

They work without a penny, poe they cannot always get the full 
picture as to the defendant before the judge, nor can the probation 
officers. 

I believe that tremendous caseload of appointed counsel here in 
Washington—it is bound to exist in other places—will point up the 
need for some of these proposals that. are set forth in these bills. 

If you will permit me, I would like to hit a few high spots, as I 
think they will be helpful. 

House Resolution No. 424, which we all approve, provides for 
institutes and joint councils. 

I see not only a discussion of this matter with other judges—if I 
have anything whatever to do with setting up an institute, I would call 
together not only the judges but I would also call together these 
penologists, I would call together probation officers, I wouid call to- 
gether prosecutors, I would call together counsel for the defense. 

I should not stop here. It is altogether possible that FBI men and 
police would be a help. I have interviewed them all over the United 
States in the studies that I have made of crime. I have gone to every 
one of the classes I have mentioned, and I have obtained tremendous 
help from them. I have had the help from all these various classes 
which would, or could, attend these institutes, who could be and 
might be responsible under enlightened leadership for very often 
suggesting things that we would all be glad to put into effect. 

Judge Biggs did not tell you, but he told me he spent $5,000 of his 
own money on trips to work in behalf of the courts. He is a work- 
horse, if there ever was one. I am not going to tell you how much I 
have spent, simply because I do not know. 

There are many conscientious judges, just like there are many 
conscientious Congressmen. I do not believe you are going to have 
any trouble on the junket end of the matter. You really ought to put 
the per diem allow: ance for - judg res pr ice up to $25, like the executives 
have. 

I cannot get judges to accept assignments to our court when they 
only have $15 a d: ay and they have to pay $22 a day for a room. 

lam glad you asked the question about the judges’ travel expenses 
and per diem on trips to institutions. Such trips are not “junkets.’ 
A judge can do a tremendous amount of valuable work if !:e is 
permitted to come. 

[ want to tell you of an occasion when judges in our court met to 
discuss principles of sentencing. We met and after discussion, they 
said, “We are not going to tell you that we are going to surrender 
any views we have.” 
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That is readily understandable. 

But we talked over policies of sentencing for 2 or 3 hours, and at 
the conclusion we had agreed on many points. 

If we could bring about those institutes and bring in these 
penologists who deal ‘with defendants ev ery day, it would ‘be of great 
help. You remember a lot from your visit to Atlanta, do you not, 
Mr. Chairman ? 

Mr. Wius. Yes, I certainly do. 

Judge Laws. I am sure you would. I did when I went through. 
If we could do that, it would be of tremendous help to us. I do not 
think there is a more salutary provision that could be passed by Con- 
gress than this. 

I was so much worried about this disparity as a very young judge, 
that I made up tables. I still have them, as a matter of fact. They 
pile up about that high (indicating about 18 inches) 

I would say, for instance, in forgery this is Judge X who gave 
such-and-such a sentence, and Judge Y gave such-and-such a sentence. 
I would run them all down the line, and then, in order to make them 
intelligent, I would say “previous convictions, so much; and age, so 
much” and soon. And that did not begin to give me the background, 
but it helped. In these institutes we are talking about, if you could 
have a setup like that with analyses, it would be an incalculable help 
to judges. 

They helped me some. I still have preserved them over a period of 
18 to 20 years. I thought for a while I would bring them here, 
but that would be too tedious. I did try, however, asa young judge, 
to get some idea of what my brethren were doing, and it was helpful. 

Coming now to House Resolution 425, which the Judicial Con 
ference has approved with amendments, I would like to reiterate to 
you briefly what you already know. That provides that the United 
States district courts can do not only what they are doing now, but, 
in addition to that, they can do what the judges of our court have a 
right to do here in the District of Columbia, and that judges of 38 
States have a right to do: I can impose a minimum and a maximum 
sentence; the minimum not to exceed one-third of the maximum. 

That makes it possible for me in a given case, as Judge Walsh 
pointed out, to give a minimum from 1 year to 10 years. I can give 
him 6 months to 10 years, if I want to, or 6 months to 12 years. 

I would not have the right to give him more than 4 years to 12 
years, because I must not go over one-third of the maximum. That is 
the way the law reads. That was one of the most beneficial statutes 
concerning sentences that I ever saw anywhere. It exists in Wash- 
ington, and it is most helpful. 

Time and time again I do not know what to do with a lad or a 
young adult, and I say, “Well now, I think this person may become 
rehabilitated, he may possibly be all right in a year or two, but this is 
a grievous offense, and I may have misinterpreted him. I cannot tell 
now. 

Also, I cannot tell within the 60 days I am permitted to correct 
the sentence, so what I do, I give him a wide spread, and make it pos- 
sible for him to come up for parole consideration fairly early, but 
make it possible to hold him also for a long time if he is really bad: 
and then when I come to sentence him, if he is going to think that 10 
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years is very harsh, I tell him: “That may sound very harsh to you, 
and it may sound very harsh to your lawyer; but if you can convince 
the Parole Board, and you can convince me, so that I will recommend 
to the Parole Board that you ought to get out at the end of a year, you 
will have that chance.” 

That leads him, probably, to try to get rehabilitated. It has been 
pretty well received in a lot of cases. The penologists like it. The 
Parole Boards like it. 

[ think it is one of the most valuable provisions in the District of 
Columbia law. All our judges like it. 

If you give this privilege to all other United States districts in 
the United States, I think you will help them. 

Mr. Wituis. Suppose under the proposed system, speaking of the 
current system, outside of the District of C olumbia—suppose a judge 
would sentence a person under current law to 6 years. After 2 years 
someone will look at those papers. He knows that. 

Then let us take under the current proposal, suppose he is sentenced 
from 2 to 6 years. Then what happens? Is the case likely to be for- 
gotten after 2 years? 

Judge Laws. It is exactly like it is now, Mr. Chairman. It is not 
mandatory on the Parole Board to consider it at 2 years. It may 
do it. 

Mr. Wiuuts. Yes, he has a right to ask for it, though. 

Judge Laws. He can ask for it, yes, and they have e the right to do 

t; but they can look into it and say that it ought to be turned down 
or postponed, or whatever they want. 

Mr. Wits. At least there is no discretion there, the prisoner sen- 
tenced for 6 years, at the end of 2 years he can say, “I want you to 
look it over”, and it must be done. 

On the other hand, under this proposal, suppose he is sentenced 
from 2 to 6 years, then who initiates at what point his case would be 
reviewed ¢ 

Judge Laws. It would be precisely the same as it now is. 

Mr. Wiuuts. I did not so understand it. 

Judge Laws. You can ask Mr. Bennett about that, but that is my 
understanding. 

In other words, if, under the proposed law—that is, the change 
you have before you now—the judge gave from 2 to 6 years, it would 
be precisely as if the judge in the United States presently gave him 
6 years. 

Mr. Wiis. Meaning that at the end of 2 years it would have to be 
reviewed ? 

Judge Laws. That is right. It would be exactly the same as it is 
now. You can check out Mr. Bennett on that, please, Mr. Chairman. 

Mr. Wixus. All right. Let us put it this way: Suppose he has 
been sentenced from 1 year to6 years. Then what? 

At what stage will it be reviewed ? As I see it, in that case there 
is no automatic review. There is a discretion some place. I can- 
not catch that point. 

Mr. Bennett. It would be reviewed in the case you state at the 
end of 1 year, Mr. Chairman. The man’s case would be reviewed, in 
the case you cite, ‘dheds the man was sentenced from 1 to 6 years, at 
the end of 1 year under the proposed law. 
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Mr. Wiis. All right, then. Suppose it is from 3 to 6. 

Judge Laws. You cannot have that now. That is one thing ] 
wanted to explain to you. 

Mr. Wixuis. Otherwise, then, he would lose a year? 

Judge Laws. Yes. We had here in the District, Mr. Chairman, 
at one time the right to give any minimum we wanted. Congress 
gave us that right, and some of the judges—you will be interested 
in this, I know, Mr. Libonati—some of the judges gave 1014 to 11 
years. They gave the parole board no elbow room at all. 

If the judge said, “I want to keep him there 1014 years, no matter 
how much progress he has made, he would have to serve that full 
sentence, practically. So then Congress found that that was getting 
to be a pretty harsh abuse. 

A judge that was determined to be harsh might give 10 years and 
364 days to 11 years; so Congress then ch: inged the law so that. the 
minimum might not be in excess of one-third of the maximum. That 
is our law, and it is a good one. 

As I say, it works well here in the District. 

We have no complaint with it, and it works substantially in the 
38 States that have adopted that sentencing power. 

One other State provides, and this is the California system which is 
strongly advocated by a great many penologists, and that is, it gives 
the judge the right to give an indeterminate sentence when he says he 
sentences him to prison. He does not give him a definite time. 

In that event, the parole board can turn him loose any time. 

The beauty of this bill is that it gives the judge the option. 

As I have said to other judges. “If you do not like what I have 
done, do what you want to do; don’t try to stop me if I have a view 
that I think is more enlightened.” I cannot see how anybody would 
object to it. This bill gives more flexibility. 

The next step is one that I think has tremendous value, and I have 
studied this for many years with Judge Parker and Judge Learned 
Hand and Judge Orie Phillips and a number of others. I was on 
that committee with them in 1945, 

Suppose I do not get enough information. I sentence 184. I have 
a fine probation oflicer’s report, but I do not get enough. I have these 
appointed lawyers, but they cannot tell me enough. I am puzzled. I 
am terribly worried. This man, maybe, ought to have 20 years and 
I am getting ready to give him 3; or maybe he should have 3 years 
and I am getting ready to give him 20. 

Under this bill I sentence him to the custody of the Attorney Gen- 
eral and in 3 months there would be a report by the penologists, the 
psychiatrists, the doctors, and everybody there—all that wonderful 
group supplementing the probation officer’s report. 

I could grant another 3 months’ study at the prison. After the 
submission of the study, I would impose the sentence if I wanted to. 

Let me tell you about my visit to Lorton Reformatory. I went 
with a group of lawyers, and I sat in on a classification group. They 
sat all around the table with all these very able, practical men. They 
had the doctors, the wardens, the psychiatrists, and others; and they 
studied the convict and questioned him, and got reports on him, and 
it covered a matter of 40 minutes to an hour, after observing him for 
a long time. 
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This was all done to decide whether they would put him in the 
kitchen, in the printing shop, on the farm, or in the school, or what 
they would do with him. I thought, “Here I had this man before me 
for 5 minutes and had a report by a very able probation officer, and 
had to decide how many years to give him; and these people had 30 
times the information I had in dec ‘iding where to put him to work, 
er one kind of work or another.’ 

1 decided that the sort of information sa had would be a tre- 
mendous help to me, and so I tried to get it. I said, “Would you please 
help me in these cases?” Under the law now - am limited to 60 days, 
and that is not enough. 

Mr. Wiis. What worries me about this trial period or confine- 
ment. before final sentence is imposed is this: Just assume that you 
as a presiding judge desire to avail yourself of a confinement of 2 
years, and you do that because as a human being you feel he deserves 
to be punished, and punished an awfully long t time, but you do not 
want to be mean about it, so you avail yourself of the authority to 
send him up there for 90 days. 

That fellow is not a fool. Is he not likely to be on good behavior 
for 90 days? 

Judge Laws. Yes, he is. There is no question about that. Of 
course, the answer to that probably is not only that they are getting 
a lot by observing him, but they can get a lot more information from 
outside sources than the probation officer could get 

Not only that, but those penologists and those men are pretty apt in 
spotting malingerers, just like they are when they try to feign in- 
sanity. ‘Those men are experienced. They know convicts much bet- 
ter than some of us judges, especially those who have not tried crimi- 
nal cases and have not studied the subject matter. We know that 
they are going to try to behave. They talk pretty nicely to probation 
officers. Of course, they know they are being considered. We do not 
expect that we can work out any absolutely perfect system, but it is 
believed these reports from penal institutions will be most helpful in 
some cases. 

I would like to say to you that I only remember one instance that 
I had a report from the penal institution, in which the defendant did 
not measure up to the appraisal of those at the prison. 

It is the type of case where I would not know whether to give the 
man 2 years or 10 years, or whether to give him a minimum of 1 
year, or to give him a minimum of 3 years, but their help is tremen- 
dous. They are seasoned men over there. They watch them at play, 
they wate h them at their work, they overhear their conversations. 
They watch them in everything they ‘do, and they get an idea in cer- 
tain cases whether they are really good or really bad. 

They get them in unguarded moments, and I think it would be 
tremesidlonesty helpful to us. It is a help that we could have and 
put. into effect now if we had slab tithe, and if we had enough 
authority to do it. There are very few judges that try it out. I do 
it. I say that I do it because Lorton is nearby—it is less than 75 
miles—but it would be very helpful if we had these diagnostic studies 
set up. 

I do not want to belabor the point before you because I know 
WF have other witnesses, but I would like to say to you that every- 
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thing that we have approved in these bills is not at any point man- 
di: iting a judge to do something different from what he does now. He 
has all the rights that he has now. It simply adds privileges to 
him in an effort to solve ver y difficult problems. 

Mr. Witu1s. I think that is a good selling point. 

Judge Laws. Yes,sir. I think so. 

Judge Parker asked me to come to speak to his Judicial Conference 
on this topic about 3 or 4 months ago, before he died, of course. 
I had spoken before that group some 15 years ago on this very 
subject matter, and a good deal of opposition in some respects had 
arisen. 

I was completely amazed at the unanimity with which they now 
accepted these proposals. ‘The enthusiasm of the judges was striking 
in that circuit which, as you know, takes in a good part of the States 
in the eastern part of the Nation. 

L would like, therefore, to conclude that these bills, if passed with 
the amendments we have indicated, I think, will go a long way 
toward solving one of the most difficult problems which confronts a 
judge. 

I would like to leave with you, for such use as you would like to 
make of it, one of the reports that our subcommittee made to the 
Judicial Conference of the United States on this entire subject 
matter, which at the end contains a printed copy, which I suppose 
you have, of the survey Mr. Celler made of the sentiment of all the 
judges in the Nation. 

I do not know whether you want to make that a part of the 
record or not. 

Mr. Wituts. That will be received as a part of the file. 

Judge Laws. I want to thank you so much for listening to this 
rather zealous point of view that I have. I am convinced, from a 
study of many years, that this legislation is badly needed. 

Mr. Witu1s. When was our present system of rigid sentencing put 
on the books ? 

Judge Laws. I cannot give you that exact time. It has been in 
from the beginning, I think, as Mr. Bennett said. 

Mr. Wi1xIs. Why has not a proposal like this been presented before ? 

Judge Laws. We presented a proposal somewhat along this line 
by the Parker committee back in 1941, but we made the mistake of 
mandating the judges too much, and we ran our heads into stone. 

We were able to get the Youth Corrections Act passed by Congress, 
but we were defeated onthe adult program because we had too many 
mandates. That is why, as I say, these bills have a better selling 
point. 

There is one question Mr. Cramer asked this morning, and I would 
like to tell you because I am going to have to come back on that. He 
asked about the District of Columbia. 

Mr. Wiis. He asked about Alaska, too. 

Judge Laws. I cannot tell you about Alaska too well, but Mr. 
Bennett can tell you. There is no doubt that we should be in all of 
them. 

The reason we are not is this: I started out my testimony by telling 
you that, as our United States district court is organized, we have 
both State jurisdiction and United States jurisdiction. We have a 
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very heavy caseload of these State cases—murder cases, rape cases, 
robbery cases, and so forth. 

Mr. Wiis. You mean common law crimes? 

Judge Laws. That is right. We have local problems of administra- 
tion, and Congress has provided a different parole board for us from 
the other that governs the United States courts generally. 

There are some administrative terms and contributions by the Com- 
missioners of the District of Columbia that would have to be worked 
out applicable to the District, that do not apply to the Nation as a 
whole; and we did not think we ought to complicate the national pic- 
ture by sticking the District of Columbia in at this time. 

They left us out of the Youth Corrections Act for that reason, but 
once the Youth Corrections Act was passed nationally, I persisted 
with Congress until I got it made applicable to the District of Co- 
iumbia; but that was by a separate bill, when the administrative pro- 
grams were worked out. 

I promise you to be quite as persistent later on in respect to this 
bill, because, certainly, we cannot have the Capital of the United 
States left out of this, if the rest of the Nation is included. 

I believe that will explain what Mr. Cramer asked, at least so far 
as the District of Columbia is concerned. If we encumber that with 
all that detail with the Commissioners, we just encumber you with 
a millstone. 

Thank you very much. I am afraid I have taken too much time. 

Mr. Wuuis. We were delighted to have you, Judge Laws. 

(Report submitted by Judge Bolitha Laws follows: ) 


RECOMMENDATIONS OF THE JUDICIAL CONFERENCE OF THE UNITED STATES 


The subcommittee appointed in February 1957 to consider the problem of 
unjust disparities in sentences imposed by judges in criminal cases begs to 
submit its second report as follows: 

On September 13, 1957, the subcommittee submitted its first written report to 
the full Committee on Administration of Criminal Law. The chairman, Chief 
Judge Parker, informed the Judicial Conference of the United States at its special 
session on March 13-14, 1957, as to the submission of the report and recommended 
that further study be given to the matter by the subcommittee, in connection 
with the Advisory Corrections Council appointed by the Attorney General of 
the United States, and that further report be made with regard thereto. The 
chairman further recommended that there be approved the following proposed 
legislation : House Joint Resolution 424, to establish institutes and joint councils 
on sentencing procedures; House Joint Resolution 425, to authorize the court, in 
sentencing a prisoner, to fix an earlier date when the prisoner shall become 
eligible for parole; and H. R. 8923, to include under the Federal Youth Correc- 
tions Act persons under the age of 26 years at the time of conviction. The 
Judicial Conference authorized continuation of the study and approved the bills 
as recommended. 

Pursuant to this authorization, the subcommittee has given further study to 
the subject of disparity of sentences and has held conferences with a subcommit- 
tee of the Advisory Corrections Council appointed by the Attorney General of 
the United States consisting of Deputy Attorney General Lawrence Walsh, Direc- 
tor of United States Prisons James V. Bennett, chairman of the United States 
Parole Board George Reed, and Director of the Administrative Office of United 
States Courts Warren Olney III. Your subcommittee is able to report substan- 
tial agreement between its members and those of the subcommittee of the Attorney 
General’s Advisory Corrections Council in respect of pending proposals. 

The problem of unjust disparities in sentences has been under intensive study 
for many years and concern over such disparities has mounted to a point at which 
remedial legislation seems clearly warranted. 


25158—58——_6 
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Further consideration was given to the above-mentioned bills introduced in the 
United States House of Representatives in light of the House Judiciary Com- 
mittee’s report, published February 15, 1958, containing a survey of opinion by 
a majority of the Federal judiciary and other persons experienced in fields asso- 
ciated with the administration of justice. The Judiciary Committee’s report 
clearly reveals that Federal judges preponderantly favor legislation which would 
more fully equip them to minimize the present sentence disparities. 

Upon the further study made, your subcommittee suggests amendments to the 
bills previously approved : 


1. House Joint Resolution 424—The establishment of institutes and joint 
councils for the development of objectives, standards, procedures, and 
policies to be followed in the sentencing of persons convicted of offenses 
against the United States 

It is believed the establishment of institutes and joint councils, as provided 
in House Joint Resolution 424, would constitute a significant step forward. 
It would represent a worthy contribution to the administration of justice, and 
would tend to eliminate some inconsistencies in present sentencing. Institutes 
or joint councils would serve as a forum in which various points of view 
would be expressed and examined frankly. Judges could secure the opinions 
of other judges and also of other persons who are experienced in fields related 
to the administration of justice. This bill and its objective has received over- 
whelming support from the 195 Federal judges who wrote to Chairman Celler. 

Your subcommittee, noting that the bill provides for the Attorney General 
to submit recommendations from time to time for the establishment of such 
institutes and joint councils, believes that the bill should also authorize their 
establishment by the Judicial Conference of the United States, so they may 
be held in the event the Attorney General fails to make provision for them 
and it is believed they are advisable. At the end of section (a) of this bill, 
your subcommittee recommends that the following sentence be added : 

“* * * The chief judge of each United States circuit court of appeals may 
at any time submit similar recommendations to the Director of the Adminis- 
trative Office of the United States Courts for the consideration of the Judicial 
Conference of the United States.” 

Your subcommittee recommends that this bill be supported by the Judicial 
Conference of the United States with the minor modification above mentioned. 


House Joint Resolution 425—Figing eligibility for parole at time of sen- 

tencing 

The additional flexibility in the determination of parole eligibility dates re- 
ceived substantial support from Federal judges, according to Chairman Celler’s 
survey. Your subcommittee believes that this resolution, if enacted, will miti- 
gate the problem of sentence disparities by permitting judges wider discretion 
in the formulation of sentences and a sharing of responsibility for determining 
the amount of time to be served. Your subcommittee has been informed that 
the Federal Government is one of only 11 jurisdictions among the States of 
the Nation which are still using a system of definite sentences. Most jurisdic- 
tions, particularly those with larger populations and a greater volume of crime, 
use some type of indeterminate sentence, usually a form in which both a mini- 
mum and a maximum sentence are imposed by the court within statutory 
limits, and thereafter some executive agency determines how long the offender 
needs institutional treatment. Your subcommittee decided that no funda- 
mental, far-reaching change should be made in existing Federal sentencing 
procedures at this time, but that the alternatives open to the sentencing judge 
should be expanded. For this reason, the provisions of this bill are considered 
highly desirable. It will be noted that under this bill, the sentencing power 
remains as at present a function and responsibility of the trial court, but his 
authority is broadened. 

The bill as now drafted provides the court with two additional alternatives 
in determining parole eligibility dates: (1) he may determine any eligibility 
date up to one-third of the maximum sentence imposed by the court, or (2) he 
may impose only the maximum sentence, in which event the Board of Parole 
would be authorized to release a prisoner at any time. Your subcommittee rec- 
ommends the language contained in the present form of the bill be rewritten 
to reflect these alternatives more clearly. This may be accomplished by chang- 
ing the last part of the proposed new section 4208 as indicated by the italics, as 
follows: 
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‘§ 4208. Fixing eligibility for parole at time of sentencing. 

“(a) Upon entering a judgment of conviction, except where the death penalty 
is mandatory, if the court having jurisdiction to impose sentence is of the opin- 
ion that the ends of justice and the best interest of the public require that the 
defendant be sentenced to imprisonment for a term exceeding one year, the 
court may designate in the sentence imposed a time when the prisoner may 
become eligible for parole, which time may be less than, but shall not be more than, 
the one-third limitation now provided in section 4202 of this title, or the court 
may fir only the maximum sentence to be served, in which event the prisoner 
may be released at such time as the Board of Parole may determine.” 


3. H. R. 8923—Esxtending Youth Corrections Act 


Your subcommittee gave a great deal of thought and discussion to the advis- 
ability of extending the Federal Youth Corrections Act to cover convicted 
offenders aged 25 and under, as provided in H. R. 8923. It noted this proposal 
had received the support of a strong majority of the Federal judges who expressed 
their opinions to Chairman Celler. However, your subcommittee concluded that 
the bill, House Joint Resolution 425, if enacted, would itself provide some bene- 
fits which might accrue from an extension of the Youth Corrections Act, and 
that more experience with the Youth Act is required before its provisions are 
widened to the extent provided in H. R. 8923. Accordingly your subcommittee 
recommends that instead of adopting a separate act of Congress as proposed by 
H. R. 8923 the proposed House Joint Resolution 425 incorporate an additional 
provision following section (a) authorizing the judge to make greater use of 
the Youth Corrections Act procedures and facilities in selected cases. We rec 
ommend therefore an additional provision in House Joint Resolution 425, as 
follows: 


“$4208, * * * 


“(b) Upon entering a judgment of conviction, the court may, in the cases of 
defendants 25 years of age and under, impose sentence under the provisions of 
the Federal Youth Corrections Act, if in the opinion of the court they are 
suitable for the rehabilitative treatment provided by the Federal Youth 
Corrections Act.” 

The paragraph numbering and indexing of the remaining portion of section 
$208 in House Joint Resolution 425 should be changed accordingly. 

Your subcommittee also believes that, where indicated, the sentencing judge 
before imposing final sentence should be able to receive, if he deenis it advisable, 
a more Complete study of the defendant than is available in a probation officer's 
report. Facilities for such studies are presently in existence, but authority is 
lacking to the judge to reduce or change a sentence after 2 months, which may 
not afford ample time to complete such study. This diagnosis and observation 
would be extremely helpful to the judge in making disposition in certain types 
of cases, especially where some difficult medical, psychiatric, sex, or rehabili- 
tative problem may be involved. Accordingly, your subcommittee recommends 
that an additional section in the appropriate chapter of House Joint Resolution 
$25 be inserted substantially as follows: 

“Upon the imposition of sentence the court may sentence in accordance with 
other existing provisions of law, or at its option, may impose a tentative sen- 
tence to imprisonment generally, which shall be deemed to be for the maximum 
term prescribed by law; in such latter event the defendant shall be committed 
to the custody of the Attorney General for a complete study of the defendant 
as described in subsection (b) hereof, except that a report based on this study, 
together with any recommendations which the Director believes would be help 
ful in determining the disposition of the case, will be furnished to the court 
Within three months unless the court grants time for further study not to 
exceed an additional three months. After receiving such reports and recom- 
mendations, the court may in its discretion: (a) reduce the sentence or (b) 
place the defendant on probation as provided by section 3651 of this title.” 

Your subcommittee also gave attention to section (c) of this bill which 
authorizes the Board of Parole to discharge unconditionally a parolee before 
the expiration of the maximum sentence. The subcommittee endorses the 
provision which makes it unnecessary for the Board of Parole to retain juris- 
diction over a prisoner long after he has proved his ability to conduct himself 
as a law-abiding citizen in the community. However, your subcommittee ques 
tions the constitutionality of the clause reading, “which unconditional discharge 
shall automatically set aside the conviction and the Board shall issue to such 
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parolee a certificate to that effect.” Your subcommittee recommends that this 
clause be stricken from the bill. 

With the above modifications, your subcommittee believes that the provisions 
of House Joint Resolution 425 will be highly useful to the Federal courts, and 
recommends that the bill receive the endorsement of the Judicial Conference 
of the United States. 










j. Judicial Review of Sentences 

Your subcommittee recognizes the possibility that, if the above recommended 
bills are enacted, the problem of disparities in sentences may continue to persist. 
There was suggested to the subcommittee, which previously had recommended 
against appellate review of sentences, that some form of review by district 
judges might be acceptable. The suggestion was to provide for a rotating panel 
of district judges in each circuit, which would have power to review sentences 
upon petition of aggrieved prisoners, the Director of the Bureau of Prisons, 
or the Board of Parole. A similar system in Massachusetts, enacted in 1948, 
has worked out successfully, according to the opinions of a number of the judges 
of that State. Connecticut also has passed a similar law. However, after de- 
liberation, your subcommittee recommended that further consideration of a 
sentence review system be deferred until such time as experience has tested 
the effectiveness of the other legislation proposed to reduce sentence disparities. 













5. Administration 

Your subcommittee recognizes that administrative problems will necessarily 
be involved if the proposed sentencing procedures are enacted. The new plans 
will impose additional responsibilities upon the Parole Board and its Youth 
Division, as well as upon the Prison Service. We are advised these agencies 
are already overburdened and with the increasing number of criminal cases 
coming before the Federal courts a still further thinning out of staff con- 
sideration is bound to occur. The need for expansion of Parole Board mem 
bership, or a broader use of hearing examiners and staff analysts, seems in- 
dicated. Also an increase in the number of psychiatrists, case workers, and 
other staff assistants available to the Prison Service will be necessary if the 
diagnostic services required by the courts and the Parole Beard are to be ade- 
quately met. However, these matters, your subcommittee believes, are primarily 
for consideration by the Department of Justice, and that new organic legislation 
to deal with them is not necessarily required. If the Department of Justice de- 
cides that the present parole law should be amended so as to increase the Board 
membership, set forth more specifically the qualifications and salaries of the 
Board members, or to spell out more precisely the standards and criteria to 
be followed by the Board in carrying out its functions, our committee, we 
believe, should be available to cooperate and should therefore be continued fo* 
that purpose. 
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6. Conclusion 
Since the above recommendations are in substantial accord with the views of 
the subcommittee of the Department of Justice and the Advisory Corrections 
Council, it is believed that if the recommendations of your subcommittee are 
adopted by the Judicial Conference of the United States, there is reasonable 
likelihood of favorable consideration by Congress. 
Respectfully submitted. 
BouitHA J. Laws, Chairman. 
F. RYAN DUFFY. 
FRANK A. PICARD. 
CaRL A. HATCH. 
Mr. Wituis. Our next witness today will be Mr. Bennett, Director 
of the Bureau of Prisons. 


TESTIMONY OF JAMES V. BENNETT, DIRECTOR, BUREAU OF 
PRISONS, DEPARTMENT OF JUSTICE 


Mr. Bennerr. Mr. Chairman and gentlemen of the committee: May 
I first of all express my appreciation for your patience and indulgence 
in granting so liberally of your time to hear what to me is an extremely 
important “bill, because it ‘goes to the very vitals of the kind of work 
that Iam doing. You have already had testimony before you of the 
details of the bill, and I do not think I need to go into that. 

However, | would, with your permission, like to present some more 
specifications about this disparity of sentencing, if you please, a little 
something about the experience of the States in this regard, and then, 
in a very few moments, point up, if I may, how this is a matter of 
such vital and paramount importance to the work we are trying to do 
in preventing crime through rehabilitating the men so that they will 
not again turn to crime. 

Let me first of all answer the question as to whether or not there 
is anything untried or novel about this, and give to your able counsel 
a series of charts. 

The first of those charts I would like to call to your attention is the 
extent to which this system is being used by the States (chart No. 1). 
Two-thirds of all State felony prisoners are committed under some 
form of indeterminate sentence where there is broad discretion in 
some board as to the time when a particular offender may be released. 
So there is nothing untried about this. 








5 
i 
H 
i 


“DURE 


PROCE 


NCING 


SENTI 


DERAL 


+ 
4 


FI 


42 





AONDLNAS SLYNINYELSGNI YAANNn 
GELLINNOD 3uV SYANOSIMd ANOTHA ALVIS TIV dO SOWIHL OML 


T “ON JaVH) 


w 








FEDERAL SENTENCING PROCEDURE 43 


It is the — prevailing generally throughout the country. We 
have not had it in Federal courts for a number of reasons. First of 
all, it has aie ‘eo in recent years that the Federal courts have had 
such broad Federal criminal jurisdiction; and, secondly, as Judge 
Laws pointed out, there have been differences of opinion as to how 
this problem should be worked out which has delayed the adoption 
of such a system in the Federal courts. 

The second question that you asked is whether this is in any sense 
a softening of treatment. In answer to that, I show you on this second 
chart the differences in the amount of time actually served by a 
prisoner under the indeterminate sentence system and under the def- 
inite sentence system (chart No.2). 

You will find that in practically all cases prisoners who are com- 
mitted under the indeterminate system spend a longer time in prison 
than in cases of definite sentences. 

Mr. Libonati, in your State the indeterminate sentence system, and 
across the board, all of them, actu: ally serve an average of 38 months 
in prison. That is what that *1” means—I-38. 

Your State, Mr. Chairman, is a oe sentencing State, and the 
amount of time served in your State averages 21 months. 

Mr. Wits. I see. 

Mr. Bennett. So, judging from the experience of the States, when 
you put this authority for determining exactly the amount of time a 
man should serve in the hands of some kind of a parole board, adult 
authority or other tribunal, he serves a longer time, and that of course 
is because the officials who deal with these people are able to judge 
better as to the needs of the man and as to the extent and how the 
public can best be protected. 

Obviously, we will all agree that there is a very considerable amount 
of disparity in Federal sentencing. ‘That is necessarily so for the 
reasons you have heard, because of the widespread, tremendous dif- 
ferences in Federal courts and the number of judges, and all of these 
other reasons you have heard. 
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But L want to present to you just how wide this disparity is. 

One of the ways to show that is to show the extent to which the 
different judges use probation. You will see that in this chart [indi- 
cating] that the extent to which probation is used varied from 69 
percent in Vermont to 15 percent in western Texas (chart No. 3) 
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This figure in western Texas is a bit distorted because in western 
Texas we have a very large number of commitments of Mexican 
aliens under the Immigration Act, for violating the Immigration Act. 
Of course, you cannot “do very much to supervise them on probation, 
because, theoret ically, they will be back in Mexico. You cannot actu 
ally take that figure for much of this purpose; but if you take the 
next one up above, western Tennessee and Arizona, you see that 
only 19 percent of the cases coming in those courts are granted 
probation. 

That is a pretty good example of the extent of this disparity. 
From one extreme, whic h we find in New England, to another extreme, 
which we find ae in the Southwest, that is. 


Mr. Wits. I see in the western district of Louisiana that the 
percentage is ba In the eastern district of Louisiana the percentage 
is 21. 

Mr. Bennetr. That is right, sir. Now, if you will permit me, we 
will reduce this to some specific cases The largest single type of 


offender we receive in Federal institutions are people who steal auto 
mobiles and transport them across State lines. We receive upward 
of 6,000 such cases during last year. 

Those sentences, if you will look at this chart, show the disparity 
of sentences in automobile theft cases (chart No. 4). These cases are, 
however, very much alike. There is a great similarity in the type of 
people who steal these cars. They are usually young people, young 
boys under the age of 25; they are stealing the « automobile not for the 
purpose of commercializing on it or selling it or making money, but 
in order to get from where they are to someplace else. 

They are escaping from some situation In their home, in search of 
some E] Dorado in someplace else. 

You take northern Oklahoma, for example, the average sentence 
for persons convicted of violating the Auto Theft Act is 36 months. 
In New Hampshire the average sentence is about 10 months. 

In northern Mississippi it is about 15 months. 

I have those exact figures, Mr. Chairman, which I shall file for the 
record. 

Mr. Wits. Those charts will be received for our files and made 
a part of this hearing where possible. 

Mr. Bennetr. We can see the same thing with regard to the liquor 
law. Making moonshine liquor is pretty much alike all over the 
country. 
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By and large the people that violate that law are pretty much alike. 
They are economically a deprived group, and they have gone into 
manufacturing liquor, which is their only way of making a living— 
at least they think that is their only way. We will disregard ‘the 
District of Columbia, because there are so few cases, but if you wi 
look at the chart and see northern Indiana, you see it runs about 3% 
years; whereas, in a nearby area, eastern Pennsylvania, it runs bo 
less than a year, so it is four times as serious an offense, in other 
words, to violate the liquor laws in northern Indiana as it is in east- 
ern Pennsylvania (chart No.5). This is hardly, I think, in line with 
your ideas or those of most people as to what an equitable system of 
justice should be. 

Cuart No, 5 
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Now, you see the same thing with regard to forgery commitments. 
That likewise means that it is an offense for which we have increas- 
ing numbers. These are usually Government checks, usually in small 
amounts, which are stolen from apartment house mailboxes or rural 
mailboxes, or somebody gets hold of grandmother’s social security 
check before she does, and they run out and cash it. 

You will see that in western North Carolina and Eastern Virginia 
that offense is punished usually by about 20 months, whereas down 
in northern Ohio they get about 3 months for that same offense (chart 
No. 6). 

Cuart No. 6 
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I don’t want to labor that point, Mr. Chairman. I know it is 
clear to you and to your distinguished colleagues, but I just thought 
it might be helpful to you to have that sort of thing in the record. I 
will put it in, also, in the form of specific figures. 

Some people say, and rightly so to some extent, that those are 
averages, that there are many things that are taken into account, 
and that you cannot prove that this sort of thing exists statistically. 

Well, there may be some force to that argument, but we stand in 
the same situation, Mr. Chairman, when you begin to analyze these 
things on a case-to-case basis. I have taken a number of cases and 
prepared them in parallel columns, two cases side by side. 

I will recite just a few that we have, to show you what they are, 
and file the rest for the record. 

Here is a National Motor Vehicle Theft Act case, for ex: umple. A 
boy and his companion stole a car, crossed the State line. This boy 
had had a juvenile commitment for truancy and stealing, a sentence 
of 2 years for arerer- he had escaped while serving this sentence 
—and he received an adult sentence of 1 year, and he had a third 
sentence of 3 years for forgery, and for stealing that car and trans- 
porting it across the State line he received a 1-year sentence. 

Another boy, with virtually no prior record, had 1 charge and 
received 1 sentence of 6 months for forgery and 60 days for ¢ arry- 
ing a concealed weapon. He received a sentence of 5 years—5 times 
as much. 

[ bring this to your attention because, first of all, this boy who 

eived a sentence of 1 year is there for so short a time that it is 
scarcely possible for us to do anything with him. It is not generally 
realized that a year’s sentence does not mean 12 months. It means 
12 months less time off and credit for good behavior. 

We would have this boy who received a year’s sentence actually 
in an institution under supervision and control for about 8 months. 
It is futile for us to attempt much with a person in that short a 
time, or to try to teach him to be anything, or to try to get at his 
problem in a period of 8 months. If he is going to be sent to prison 
at all, he ought to be sent there for a long enough period for us to 
do something for him. 

That is a problem, Mr. Chairman, that many people do not realize, 
that the sentence, if we are to do our job properly, must be long 
enough to give our rehabilitation system an opportunity to operate 
properly. 

In these other cases I bring to you substantially the same situation. 
You will observe that on these charts. 

One of the types of offenses that shows varying attitudes toward 
sentences is the case of Selective Service Act violations, people who, 
for one reason or another, refused to go into the Army. They are 
Jehovah’s Witnesses, most commonly, or they may be others who have 
objected to the draft on some religious grounds or others, and who 
claim to be conscientious objectors. 

I have here before me a case of 1 young man who was a Jehovah’s 
Witness in 1 district and he received a sentence of 1 year and 1 day. 
In an adjoining district another Jehovah’s Witness who presented 
exactly the same problem received a sentence of 5 years. 
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Ihat goes to point up this problem of dealing with these people 
and trying to bring about some change in their attitudes and poimt 
of view. I can document these statements I made about liquor viola- 
tions with specific cases also. 

I have one here before me of a man who had been quite a nuisance 
in his community. He had had six fines for adultery, he had feloni- 
ously intimidated and prevented a voter from casting a ballot, he had 
been drunk, he flourished a deadly weapon, he had been in possession 
of untaxpaid liquor, and he had tr: ansported intoxicating beverages 
nterstate commerce. He was a fellow who offered little possibili- 
ties. In that case he received a sentence of 1 year and 1 day. 

In another case, where the still’operator had had only 4 traffic 
fines, no prior criminal record, they found that he operated a still, 
and he received a sentence of 8 years—8 times as much. 

And so it goes, Mr. Chairman. 

One of the types of offenses with which the courts seem to have 
great difficulty is that involving income tax, or involving fraud or 
forgery or an acquisitive crime. We find that, I think, most commonly 
in these income-tax cases. 

Let me recite just 1 or 2 of those for you. Here is an income-tax 
violator who defrauds the Government of $121,000 by failing to pay 
his mcome tax, 

His income had come from gambling activities, lotteries, dice 
games—he had been a marginal fellow all of his life, and he was con- 

icted and given a sentence of 2 years. 

Then we have anot her man whose amount of income tax defalcation 
was not much more—namely, $185,000—and he had been an operator 
of a taxicab company ant had not filed his true facts about his earn- 
ings. He had had no prior record. He was in no sense a racketeer. 
He was a businessman. For that offense he received a sentence of 
10 years and a $40,000 fine. 

That illustrates again this difficulty, the problem for the judges in 
dealing with these cases. 

Mr. Lironatt. May I interpose a question ? 

Mr. Wituis. Yes, Mr. Libonati. 

Mr. Linonati. Do you find that there was any prejudice in these 
cases at all ? 

Mr. Bennett. Mr. Libonati, I would not want to venture an opinion 

1 that. I can say this: That it is fair to say that different judges 
have different points of view with respect to these things. 

Some judges treat income tax as a very serious kind of violation. 
Other judges believe that if the man pays up his tax and he pays the 
penalty and he pays a good, fat. fine, they say, “Well, that is enough, 
without disgracing him further by een him to jail.” 

I would not call that : Urefadion but I would call it a different point 
of view with regard to these matters. 

Mr. Lianonati. Then do you find that where a defendant has the 
Federal Government go to great expense with a jury trial, witnesses 
coming in, and so forth, and then he is found guilty—do you find that 
the judges give him a higher sentence because of all the trouble that 
was taken in bringing him to the bar of justice and giving him his 
day in court? 

Mr. Bennuerr. Yes,sir. That isa very general attitude. 
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Mr. Liponatr. You find that that does influence the judge in the 
sentencing ¢ 

Mr. Bennett. Yes, sir. 

Mr. Lizonati. Thank you. 

Mr. Bennett. Mr. Chairman, those are some specific cases, and | 
will file those, if I may, for the record. 

There is no question of the fact that this disparity exists. There 
is no question that it frustrates some of the things we try to do for 
these people, because they feel defeated and discouraged and are, 
therefore, unwilling to cooperate. 

That is, if it is too long a sentence. If it is too short, the fellow 
says, “I can do that time standing on my head.” That is the common 
expression. He says, “I do not want any of your vocational train- 


ing. I do not want any of your psychotherapy business. I will go 
ahead a get out of here and do the things I want to do.” So, there 


fore, we have no way of reaching that fellow. Mr. Chairman, I want 
to speak in answer to your question about the expense involved i 


this matter. We have now in each of our institutions, as you ioe 
from the visits you were able to make at ideata. which we appreci- 
ated very much indeed, the classification committee meetings. And 
prior to that classification meeting we get a report on each of these 
men, not only from the probation officer and not only his community 


history, but from the examination by our technicians. 

He has been examined by the psychiatrists, he has been examined 
by the psychologists, and he has been examined bv the doctor and the 
chaplain, as well as the social case worker. We already do that. 
We do it for the benefit and information of ourselves in determining 
what the man’s program should be in the institution. 

We do it for the information of the Parole Board. 

Mr. Lisonati. May I ask a question at that point, Mr. Chairman ? 

Mr. Wiis. Yes, Mr. Libonati. 

Mr. Livonatt. Could you develop the post-period while incarcerated, 
as to what reports are gathe red and given to the warden by his asso- 
ciates and men in the prison, covering that phase of this subject, 
in view of the fact that the committee thinking is determined through 
solicitation of such facts as are necessary to make a determination 
on the attitude of the prisoner while incarcerated, also, in view of 
the ninety-day period wherein the judge can receive information 
from the warden in the institution in which he is incarcerated 
would you develop that basis for us ? 

Mr. Bennett. Yes, sir. We have all these reports, Mr. Libonati, 
that go to this classification committee. This classification commit 
tee, being a group of experienced people and knowing the person 
and so on, in the case you mentioned, would make a recommendation 
to the Department, to my office, and to the Parole Board, as to what 
they think the term should be. We go over the case, we analyze it 
in detail, and then we submit our recommendations to the judge. 

In other words, in this report we have got the views of all of these 
technicians. We have also got the views of the warden; we have 
the views of the people in our office who have these reports coming 
in from all parts of the country. 

Mr. Linonati. You do that now, without this bill, do you not? 
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Mr. Bennetr. Except as to youthful offenders, we do this now at 
the time the man comes up for parole. 

Mr. Lizonati. Youdo? 

Mr. Bennett. Yes, but remember he can come up for parole only 
after he has served one-third of his sentence, and that may be too 
late. That may be too late, especially when we are getting many 
cases of extremely long sentences now of 30 years, 40 years, 50 years; 
and since he must serve one-third of his sentence, that is waiting 
pretty long. 

Mr. Lizonatt. Especially if there is a retention provision here that 
the judge would like to either extend the minimum sentence, or even 
add to the maximum sentence, if he receives information about the 
conduct of the prisoner that is not good, from the warden ? 

Mr. Bennerr. Yes. Suppose a man comes into our institution 
under this conditional basis and we find he has a cancer which is 
very difficult to diagnose, or he had a brain tumor, or something 
like that. We secure that information and bring it to judges like 
Judge Laws, who is an admirable fellow. He will make his sen- 
tence different. Time after time after time men who are convicted 
of Federal offenses, particularly income tax convictions, allege a 
heart condition. 

I have one very famous case of diabetes. The judge wants some 
method of looking into the case. He wants our recommendation as 
to whether or not we believe that fellow’s commitment to an institu- 
tion would endanger his life, so with this sort of a provision we 
can do that. 

It would be very helpful and, at the same time, take off the courts 
a great many pressures that they otherwise would have. 

Mr. Wits. Where would the person be confined during this period 
of tentative confinement ? 

Mr. Bennerr. Mr. Chairman, we can do it in a number of ways. 
He can be sent to one of our existing institutions, or we have con- 
tracts with State institutions, and particularly with State hospitals. 

In Louisiana, for example, we would probably try to make a con- 
tract with some State hospital, if he were a mental case, to examine 
the man and submit a report to us. Under another law we are per- 
mitted to make contracts. 

In New York City it is Bellevue Hospital. In Chicago there is 
also one which handles that kind of provision for us. 

In some cases, in some areas, because we have not been able to make 
the contract, we have to send them to a Federal institution, and we 
like to send as many of them there as we can because then we are cer- 
tain of a thoroughgoing, unbiased report. 

Mr. WILLIs. Frankly, that is the one thing I cannot seem to under- 
stand too much. That is the tentative provision which Mr. Libonati 
apparently has a very strong feeling for. 

Mr. Lisonatr. Only because it contributes to the knowledge of the 
judge before sentence. 

Mr. Wits. I know what you mean. This is simply like the panel 
and our consideration of the matter. Our questions do not neces- 
sarily indicate our feelings, but are to develop the story. 

Could not this new provision, perhaps, lead into a practice of the 
Federal judges abdicating power, or almost, to the judgment of out- 
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siders, and suppose they fall into a habit of doing that, would that 
not be putting the Government to an additional expense then ? 

Mr. Bennert. I should not think so. I do not believe that the 
judges would be willing to give a blank check to somebody else to 
determine what their sentence would be. 

Of course, he would not send him to a place like that unless he 
wanted their recommendation. You see, there are so many people 
coming up in court who obviously have something wrong with them, 
perhaps. It may be physical, it may be mental, but before the judge 
can impose sentence, he must have detailed facts, and he has to get 
them verified. 

Mr. Wiis. Off the record. 

( Discussion off the record.) 

Mr. Bennett. May I say that I have also, Mr. Chairman—I do not 
know just how much you want in the record—a rather detailed state- 
ment on the various things I have submitted, and I will file these 
things. I should, at this point, like to express my appreciation again 
for the indulgence of the committee. 

Mr. Wuuis. Let me say again that the papers you leave will be 
gone through by our counsel, and he will determine whether they 
will be made a part of the permanent file, or for the record. 

Do you have any objection to that ? 

Mr. Bennetr. No. Whatever would be most helpful to the com- 
mittee is what I would prefer. 

May I say again, Mr. Chairman, that I hope you and your col- 
leagues will visit us and sit in on some of these Classification Board 
hearings and see exactly how we diagnose one of these cases. 

Mr. Wiuuts. I satin on one of them in Atlanta. 

Mr. Bennett. I would like you to sit in on more of them. 

Mr. Wiis. Counsel has a technical question. 

Mr. Brickrietp. Suppose a judge sends a person to one of the 
prison institutions under a tentative sentence, and 90 days later he 
gets back a report and, acting on that report, he sentences the person 
to 5 years. 

When does that person become eligible for parole ? 

Mr. Bennetr. He would become eligible for a parole at the end of 
l year. His time would be computed from the time he was committed 
for diagnosis. 

Mr. Bricxrietp. I was reading this report here, and this new pro- 
posal, which is in the form of a new provision or an additional section 
to the bill, says that “notwithstanding any other provisions of the 
existing law, the judge can adopt this tentative sentence procedure.” 

I was wondering if that applied also to this one-third minimum 
provision for parole. 

Mr. Bennett. I think so, yes; because the important thing is the 
total length of the sentence which the judge finally prescribes. 

Mr. Bricxrretp. It reads: 

Upon the imposition of sentence, the court may sentence in accordance with 
other existing provisions of law or at its option may impose a tentative sentence 
to imprisonment generally— 
and then after receiving the report, he can impose a definite sentence. 

I was just wondering whether or not the final sentence also carried 
this one-third limitation. 
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Mr. Bennert. In fixing the final sentence, under the proposed bill, 
the judge would not only determine the maximum sentence, but he 
would also specify when the prisoner would become eligible for parole 
or that this would be left up to the parole board. 

Mr. Witu1s. Would you clarify that? It should be clarified, per- 
haps. Mr. Cramer had asked something about the applicability or 
nonapplicability of these proposals for Alaska and some other area. 

Did you catch his question ? 

Mr. Bennett. Yes, sir. Alaska was omitted for a number of rea- 
sons. First of all, because it is so far away and so remote that facili- 
ties for carrying out these various provisions are not available, except 
at great expense. 

Secondly, there is an overlapping in the jurisdiction between crimes 
cognizable under territorial law and under the United States Code. 

To avoid, at least for the time being, any ambiguity in this sort of 
thing, we thought we would omit Alaska for the time being, and the 
judge has pointed out the reasons for the District of Columbia. 

Mr. Wiu1s. Now, there is one more question by counsel. 

Mr. Brickrietp. One of the separate amendments suggested to 
House Joint Resolution 425 reads: 
or the court may fix only the maximum sentence to be served. 


Does that mean the maximum under the law or the maximum which 
the court wishes to impose ? 

Mr. Bennetr. The maximum the court wishes to impose. 

Mr. Brickrtetp. Then it says: 

In which event the prisoner may be released at such time as the Board of 
Parole shall determine. 

Suppose the judge imposes a sentence of 6 years, a maximum of 6 
years. Does he become eligible for parole when the Parole Board 
determines ? 

Mr. Bennett. He becomes eligible for parole at the time the Board 
of Parole decides. 

Mr. Brickrietp. Which could be greater than one-third ? 

Mr. Bennetr. No. There is a provision in there that says in no 
event shall it be more than one-third. That is right. 


REFERENCE NOTES ON FEDERAL SENTENCING PROCEDURES 


The following data concerning Federal sentencing procedures is intended to 
supplement the material contained in the report to the Committee on the Judici- 
ary, House of Representatives, dated February 15, 1958, concerning “Federal 
sentencing procedures.” This data, in illustrating the extent of disparities in 
sentencing, should support the recommendations adopted and approved by the 
judicial conference of senior circuit court judges in March 1958, concerning the 
three bills, House Joint Resolution 424, House Joint Resolution 425, and H. R. 
9823, currently pending before the Congress. 

Chairman Celler’s introduction to your recent committee report gave some sta- 
tistics concerning the prevalence of disparities. More recent statistics, based on 
fiscal year 1957, present a similar picture. 

Average sentences for all types of offenders 

During the last fiscal year the average Federal sentence to imprisonment for 
all offenses varied from 8.9 months in New Hampshire to 54.6 months in western 
Oklahoma. The average for all districts was 28.3 months. 
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The proportion of convicted offenders placed on probation varied similarly. 
In Vermont, 68.8 percent received probation, in contrast to west Texas, where 
only 15.3 percent received probation. 

Examination of sentences given by various Federal courts for specific offenses 
also confirms the widespread existence of disparities. 


Average sentences in auto-theft cases 

For the offense of transporting a stolen automobile interstate, which in most 
cases does not vary substantially in seriousness, the district court of New Hamp- 
shire gave average prison sentences of 10.4 months, while northern Oklahoma 
gave an average of 47.8 months. The national average for all district courts for 
this offense was 30.3 months. 

Regional differences do not account for such disparities. Examination of 
prison sentences imposed in adjoining districts or in districts of the same State 
disclose the fact that these disparities continue to turn up repeatedly. Northern 
Mississippi, with 41 cases of auto theft, imposed average sentences of 15.4 
months, while eastern Arkansas, with 43 cases, imposed average sentences of 
86 months. Southern Texas, with 22 cases, gave average terms of 19.6 months; 
western Texas, with 57 cases, gave average terms of 38.7 months. Northern 
Illinois, with 51 cases, gave an average of 21.7 months, but eastern Illinois, with 
39 cases, gave an average of 37.9 months. 


Liquor violators 

For liquor-law violations, in which cases the offenders usually have similar 
backgrounds, western Tennessee gave an average of 4 months, while western 
North Carolina gave an average of 20 months. The nationwide average was 
13.3 months. 


Forgery-case sentence disparities 

In forgery cases, eastern North Carolina, with 21 cases, gave an average of 
15.9 months, while the middle district of North Carolina, with 16 cases, gave 
an average of 30.9 months. Northern Illinois, with 49 cases, gave an average 
of 17 months, while the adjoining district of northern Indiana, with 25 cases, 
gave an average of 44.4 months. 

As the above statistics indicate, the element of deterrence does not seem to 
be a significant consideration in determining the relative length of sentences. 
The more extreme penalties may be given in a district with comparatively few 
violations or in a district with comparatively numerous violations. 

Inasmuch as the statistics represent averages, they do not reveal either the 
shortest terms nor the longest terms imposed for similar offenses. These aver- 
ages tend to flatten out the extremes of severity or leniency. The wide range 
in variations is best illustrated by an examination of individual cases. 


Case examples of sentence disparities 

For this purpose we have selected examples of disparities which exist among 
prisoners in the same institutions at the present time. We have not attempted 
to match disparities which may exist in the Federal prison system as a whole. 
The cases cited represent an extremely small sampling taken from the hundreds 
in our current files. 
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NATIONAL MOTOR VEHICLE THEFT ACT 


Sentence : One year. 

Case No. 5169. 

Offense: National 
Theft Act violation. 

Prior Criminal Record: (a) Juvenile 
commitment for truancy and stealing ; 
(b) 2 years for forgery ; escaped while 
serving this sentence and received an 
additional 1-year sentence; (c) 2 years 
for forgery. 

Details of offense : Subject and a com- 
panion escaped from a county jail in 
which they were being held, stole a car, 
and crossed State lines. After aban- 
doning the car, subject traveled over 
several States, cashing numerous bad 
checks. He was finally apprehended on 
a drunk driving charge, and at the time 
of his conviction was wanted by three 
other States. 

Background: One of nine children 
born to a family with a poor economic 
and cultural background, subject is the 
fourth brother with a criminal record. 
He had a poor school record and left 
after the sixth grade. He has held 
short-term employment as a laborer and 
truck driver. Enlisted in the Army, he 
was given an undesirable discharge 6 
months later. Subject has had two 
wives, has two children by the first and 
one by the second. Investigation of his 
history indicates he made little effort 
to establish a normal home or keep a 
steady job. 

Physical 


Motor Vehicle 


and mental status: Normal. 


Sentence: Five years. 

Case No. 3301. 

Offense: Interstate transportation 
stolen vehicle. 

Prior criminal record: (@) 6 months 
for forgery; (0) 60 days for carrying 
concealed weapon; (c) 2 years proba- 
tion for forgery. 


Details of offense: Subject stole a car 
in one State, drove it across a State line 
en route to Mexico, where he attempted 
to sell the car. When he could not dis- 
play evidence of ownership, Mexican 
authorities took him into custody. 


Background: One of three brothers, 
the only delinquent, subject did not get 
along well with his father, who was an 
alcoholic and who finally committed 
suicide. The mother is a stable person 
employed in a hospital. Subject has 
two enlistments in the Navy, the first 
terminating with an honorable dis- 
charge and the second with an unde- 
sirable discharge. He has held several 
short-term jobs as a construction la- 
borer and railway baggage clerk. He is 
married, but the marriage has been 
quite unsteady. There are no children. 
Subject uses alcohol excessively. 

Physical and mental status: Normal. 


NATIONAL MOTOR VEHICLE THEFT ACT 


Sentence: Fifteen months. 

Case No. 38519. 

Offense: Transporting stolen auto 
interstate. 


Prior criminal record: (@) 3 months’ 
confinement for A. W. O. L.; (0b) 18 
months’ sentence suspended for 5 years; 
(c) 1% to 3 years for grand larceny of 
auto; (d@) $100 fine for larceny of auto; 
(e) 5 to 10% years for abandonment. 

Details of offense: Subject and two 
companions stole an auto in one State 
and drove it into another State. He 
and codefendants were drinking when 
this decision was made. 

Background: Both parents. died 
when he was about 19, and his only 
brother was killed in combat in World 
War II. He left school in the ninth 
grade. Since the end of World War II 
he has lived in rooming houses and 
skidrow hotels. His employment his- 
tory consists of short-term jobs as dish- 
washer, short order cook, and highway 
laborer. 

Physical and mental status: Normal. 


Sentence: Four years 10 months. 

Case No. 38840. 

Offense: Transporting stolen auto 
interstate. 


Prior criminal record: None. 


Details of offense: Subject stole an 
auto in one State and drove it into an- 
other State. Police arrested him be- 
cause of a loud muffler on the car. 


Background: Subject is 1 of 9 chil- 
dren born to parents with a good com- 
munity reputation. He maintained a 
good school record and graduated from 
high school. Enlisting in the Army, he 
received a discharge under general con- 
ditions. Since then he has been em- 
ployed asa laborer. He is married and 
the family situation is stable. 


Physical and mental status: Normal. 
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SELECTIVE SERVICE ACT VIOLATION 


Sentence: One year and one day. 

Case No. 19642. 

Offense: Refuse to submit for induc- 
tion. 

Prior criminal record: None. 

Details of offense: Subject reported 
for induction, as ordered, but subse- 
quently refused to submit to induction. 
He stated that Christians are not sup- 
posed to fight and that working in a 
hospital in lieu of military service 
would curtail and restrict his religious 
activities, thereby compromising his re- 
ligious belief that a Jehovah’s Witness 
has the primary duty of spreading the 
word of God. 

Background: Family stable, all are 
members of the Jehovah’s Witness sect. 
Subject, an honor student in grade 
school, left school in the 10th grade to 
assist in support of family. His em- 
ployment history has been good. Un- 
married. 

Physical and mental status: Normal. 


Sentence: Three years. 
Jase No. 19829. 
Offense: Fail to accept civilian work. 


Prior criminal record: None. 

Details of offense: Reported for civil- 
ian work, as ordered, but subsequently 
refused to accept such work. The justi- 
fication he gave was the same as in the 
first case. 


Background: Family stable, all are 
members of the Jehovah’s Witness sect. 
Subject left school in the ninth grade to 
go to work. His employment history 
has been good. Married, ties with his 
wife are close. 


Physical and mental status: Normal 


SELECTIVE SERVICE ACT VIOLATION 


Sentence : One year one day. 

Case No. : 6276. 

Offense: Fail to report to board for 
performance of civilian work. 

Prior criminal record: None. 

Details of offense: Ordered to report 
to his draft board and then to a hos- 
pital for 2 years in civilian work, he 
failed to obey. He contended that to 
have accepted hospital work in lieu of 
service in the Armed Forces would have 
been a compromise on his part with his 
religious beliefs. 

Background: The mother had been a 
Jehovah’s Witness for 18 years and the 
subject since 1950 when he was 16. He 
devoted at least 30 hours a week to 
ministerial work. Married, subject’s 
wife belongs to the same religious 
group. 

Physical and mental status: Normal. 


Sentence: Five years. 

Case No.: 5954. 

Offense: Refuse to submit to induc- 
tion. 

Prior criminal record: None. 

Details of offense: Ordered to sub- 
mit to induction, he refused to obey. 
His justification was the same as that 
in the first case. 


Background: Family stable but eco- 
nomically insecure, both parents belong 
to the Jehovah’s Witness sect. Sub- 
ject’s religious beliefs unquestionably 
sincere. Married, his wife belongs to 
the same religious group. 


Physical and mental status: Normal. 
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LIQUOR VIOLATIONS 


Sentence: One year one day. 

Case No.: 15028. 

Offense: Possession 
whisky. 

Prior criminal record: Six fines for 
adultery, feloniously intimidating and 
preventing voter from casting ballot, 
assault and battery, public drunken- 
ness, flourishing a deadly weapon, pos- 
session of liquor, and transporting in- 
toxicating beverage for sale. 

Details of offense: In searching his 
home, officers found a sack containing 
three 1-gallon jugs, one 14-gallon jug, 
nine %4-pints, and 1 pint bottle of un- 
taxpaid distilled spirits. 


of untaxpaid 


Background: Subject grew up in a 
family with an excellent community 
reputation, and was 1 of 7 children, 2 
of which have also served sentences on 
similar whisky charges. Subject left 
school in the seventh grade because of 
epileptic attacks. He worked as a 
truck driver for the State highway de- 
partment and also operated a small 
grocery store and filling station. He 
was reputed to have been a persistent 
bootlegger for some time. Married, he 
has two children, and his relationships 
with his family are close. 

Physical and mental status: His is 
mentally normal, and despite his epi- 
lepsy, he is in good physical health. 


Sentence: Hight years. 
Case No.: 14797. 
Offense: Operating unregistered still. 


Prior criminal record: Four traffic 
fines. 


Details of offense: In searching his 
home, officers found a still, along with 
825 gallons of fermented mash and 10 
gallons of untaxpaid distilled spirits. 
Subject resisted officers’ efforts to 
search his home. 

Background: Subject grew up in a 
family with an excellent community 
reputation, and was 1 of 2 children, 
the only delinquent. He left school in 
the eighth grade. He has a good em- 
ployment history as a factory worker. 
Married, he left his wife and 5 children 
about 10 years ago. His family still 
lives on the farm given them by her 
parents. Subject has been living in a 
common-law relationship with another 
woman. 


Physical and mental status: Normal. 


THEFT FROM INTERSTATE SHIPMENT 


Sentence: Eighteen months. 

Case No.: 38289. 

Offense: Theft from interstate ship- 
ment (probation violation). 

Prior criminal record: (a@) $75 fine 
and 3 months for larceny; (0) 3 months 
for simple larceny; (c) 1 year proba- 
tion for breaking into service station; 
(ad) placed on peace warrant for strik- 
ing an infant while backing out of a 
driveway; (c) several traffic fines; (f) 
60 days in city stockade for failure to 
appear in court; escaped from stockade. 

Details of offense: Subject and a com- 
panion stole from a terminal company 
a case of towels valued at $136. Placed 
on probation, he violated the conditions 
by failing to report to his probation 
officer, failing to keep his probation 
officer advised of his whereabouts, and 
by escaping from the city stockade 
where he had begun serving a sentence 
for numerous traffic violations. 


Sentence: Ten years. 

Case No. : 37720. 

Offense: Theft from interstate ship- 
ment (probation violation). 

Prior criminal record: (a) Admon- 
ished on four occasions when suspected 
or accused of attacking an adult in an 
alley, knife fight in a bowling alley, 
burglary, and fighting; (0b) 2 restric 
tions to area, 1 reduction in rank, and 
eventual undesirable discharge from 
Army for absence over leave, breaking 
restrictions, and late from liberty. 

Details of offense: Subject and two 
companions stole from a railroad car 
some women’s apparel valued at $400. 
Placed on probation, he violated the 
conditions by incurring a jail term for 
disorderly conduct. 
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THEFT FROM INTERSTATE SHIPMENT—Ccontinued 


Background: Subject grew up in the 
home of his mother and stepfather, the 
father having died when subject was 16 
months old. He has 4 brothers and 
sisters, 1 brother having served a term 
for transporting whisky. The others 
are not delinquent, nor are subject’s 3 
half sisters. Subject could not get along 
in school and left in the fourth grade. 
When he could not get along with his 
stepfather, he left the family home, at 
age 14, and has held only short-term 
employment, chiefly as a short-order 
cook. He is married, but has no chil- 
dren. 

Physical and mental status: Normal. 


POSTAL 


Sentence: Three years six months. 
Case No. : 79614. 
Offense : Theft of mail. 


Prior criminal record: (a) 2 years for 
mail theft and forgery; (0) 1 year, 1 
day for forgery; (c) 2 years for forg- 
ery; (d) 42 months for theft of mail 
and possession stolen United States 
bonds. 

Details of offense: Over a period of 
many months subject stole mail from 
lockboxes in the main post office of a 
city. He forged and cashed at least four 
commercial checks contained in these 
letters. At the time of his offenses, he 
was on conditional release incident to 
a 42-month sentence for similar viola- 
tions. 

Background: One of two children, he 
is the only delingent. The mother died 
when he was 6 and the father, a farmer, 
made a home for the family until sub- 
ject was grown. Subject completed the 
seventh grade, later entered the Army, 
and ultimately received an undesirable 
discharge. He has had three wives, the 
last two of which have been common 
law. He has one child by his second 
wife. Between prison terms he has 
worked intermittently as a truckdriver. 

Physical and mental status: Low 
average intelligence, I. Q. 81. Physical 
health is good. 


POSTAL 


Sentence : Six months. 


Case No.: 19709. 
Offense: Possession of stolen mail. 
Prior criminal record: Bight fines 


for disorderly conduct, petty larceny, 
soliciting cars, no driver’s. license, 
carrying concealed weapons, malicious 
destruction of property, and receiving 
stolen goods. 


Background: Subject has five broth- 
ers and sisters and is the only delin- 
quent. The parents own their home, 
which is located in a high delinquency 
area. A high school graduate, he was 
a poor student but an excellent football 
player, making All-State and All-Con- 
ference honors. He worked for a time 
at an auto factory, making a good rec- 
ord there. Enlisting in the Marine 
Corps, he received an undesirable dis- 
charge about 18 months later. Ue is un- 
married, but has close ties to his father 
and stepmother. 


Physical and mental status: Normal. 


VIOLATIONS 


Sentence: Twenty-four years. 

Case No. : 75034. 

Offense: Forging and uttering United 
States checks. 

Prior criminal record: (@) 3 fines, 1 
for larceny from house, and 2 for car- 
rying concealed weapons; (b) 24% years 
for mail theft and forging Government 
check; (c) 5 years for forgery of Gov- 
ernment checks and attempt to pass. 

Details of offense: Over a period of 
many months subject stole from house 
letter mail boxes envelopes containing 
Treasury checks. The number of 
checks he forged and cashed was esti- 
mated to total about 50. At the time of 
his offenses, he was on conditional re- 
lease incident to a 5-year sentence for 
similar violations. 

Background: One of three children, 
he is the only delinquent. The mother 
died when he was 14, and he failed to 
get along with his stepmother whom his 
father married soon afterward. He left 
school to go to work as a section hand 
on the railroad. Entering the Navy, he 
went a. w. o. l. and received a bad-con- 
duct discharge. He is married and has 
six children; however, relationships 
with his wife are poor. 


Aver- 
Physical 


mental status: 
Q. 101. 


Physical and 
age intelligence, I. 
health is good. 


VIOLATIONS 


Sentence: Three years. 

Case No. 19462. 

Offense: Theft of mail. 

Prior criminal record: One fine for a 
traffic violation, five other arrests for 
investigation. 
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POSTAL VIOLATIONS—continued 


Details of offense: Subject was found 
in possession of a State check for $38, 
which he had stolen from the mailbox 
of the payee. He was suspected of 
operating within a ring of mail thieves 
who forge and cash United States 
checks, but this was not proven. 

Background: Subject is the only de- 
linquent of the three children in his 
family. The parents have a good repu- 
tation. Subject did not like school and 
left in the ninth grade. He has worked 
at odd jobs and as a construction 
worker. He has five children and is 
separated from his wife. At the time 
of his commitment, he was diagnosed 
as a drug addict, and he admitted a 
further heavy use of alcohol and 
marihuana. 

Physical and mental status: Intelli- 
gence, average; I. Q., 103. Drug addict. 


Details of offense: Subject and his 
wife, occupying a furnished room, stole 
checks addressed to two other persons 
at the same rooming house, forged and 
eashed them. The wife was found in 
possession of a State check for $80. 


Background: Subject is the only de- 
linquent of the three children in his 
family. The parents have been sepa- 
rated since subject was 13. He left 
school in the eighth grade and was 
employed subsequently as a laundry 
worker, janitor, and truck driver. He 
has an honorable discharge from the 
Army. Married, he and his wife have 
three children. His wife has a prior 
record and received a 4-year term on 
this offense. 

Physical and mental status: Intelli- 
gence, high average; I. Q.,117. Normal 
physical health. 


FORGERY 


Sentence: One year one day. 


Case No.: 37882. 

Offense: Transporting forged checks 
interstate. 

Prior criminal record: One sentence 
for forgery. 

Details of offense: Using 35 
aliases, he admitted cashing 
totaling $10,000. 


known 
checks 


Background: Family has excellent 
community reputation and no other 
meniber has ever been involved in any 
difficulty. He received an undesirable 
discharge from the military. 

Mental and physical status: Normal. 


Sentence: Ten years (5 years proba- 
tion to follow). 

Case No.: 37761. 

Offense: Transporting forged checks 
interstate. 

Prior criminal record: One sentence 
for forgery. 

Details of offense: Using his own 
name, he forged and passed 39 stolen 
blank checks, for amounts totaling 
$3,400. 

Background: The same. 


Mental and physical status: Normal. 


FORGERY 


Sentence: Four years. 

Case No. : 74366. 

Offense: Transport forged securities 
interstate. 

Prior criminal record: (a) 15 days in 
jail for petty larceny; (0) 15 years for 
uttering forged instrument; escaped 
while serving this sentence and received 
additional 5 years; (c) 10 years for 
breaking and entering; (d@) 1 to 14 years 
for forgery. 


Details of offense: Subject admitted 
stealing identification papers from an 
apartment and using these papers to 
cash numerous checks in several States. 
He was indicted and convicted of cash- 
ing one such check in the amount of 
$75. 


Sentence : Thirty years. 

Case No. : 73918. 

Offense: Transport forged securities 
interstate. 

Prior criminal record: (a) 90 days 
for illegally wearing uniform; escaped 
while serving this sentence and received 
an additional 1 year and 1 day term; 


(b) 4 years for forging Government 
checks; (c) 5 years for transporting 
forged securities interstate; (d) 3 


months for vagrancy. 

Details of offense: Subject and a 
woman codefendant using a printing 
press, check protector, and other check 
writing paraphernalia, cashed approxi- 
mately $14,500 in checks in a dozen 
Western and Middle Western States. 
His codefendant cooperated with inves- 
tigating officers, and received a 4-year 
term. 
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FORGERY—continued 


Background: Subject’s parents are 
now deceased, but both bore a good 
reputation. He has 2 brothers and 1 
sister, none of whom have been delin- 
quent and with whom he maintains no 
ties. He has a high-school education 
and between prison terms his legitimate 
employment has been principally that 
of a barber. He was married once for a 
brief period, but has no children. He 
has no military service. 


Physical and mental status: Normal, 
but admits drinking heavily. 


Background: Subject is the only 1 of 
the 4 children in his family to become 
delinquent. His father was a building 
eontractor. Subject left school in the 
sixth grade, later attended extension 
courses, and finally earned a high-school 
certificate. Between prison terms he 
has held employment as a salesman, fac- 
tory worker, and clerk. He has been 
married four times, and has one child 
by his first wife. He has no military 
service. 

Physical and mental status: Normal 
physically, but has a prior diagnosis of 
schizophrenia from which he recovered. 


MAIL EMBEZZLEMENT 


Sentence: One year. 


Case No. : 6146. 

Offense: Embezzlement of mail by 
postal employee. 

Prior criminal record: none. 

Detail of offense: Employed as a reg- 
ular mail handler in the postal serv- 
ice, subject was convicted of embezzling 
a letter containing 50 cents. He had ap- 
parently been embezzling mail for a 
good part of the 3 years he had worked 
for the post office. 

Background: An only child, subject's 
parents are divorced but have good 
reputations. The divorce occurred only 
after subject had grown up, married, 
and established his own home. A high 
school graduate, he was above average 
in his studies and was active in sports. 
He has been married twice, his first 
wife deserting him and their three chil- 
dren. His second marriage is stable. 
Subject has worked steadily since leav- 
ing school for a steel casting company 
and the post office. He has had con- 
siderable financial difficulty due to ex- 
cessive use of charge accounts, numer- 
ous loans from finance companies, and 
child support payments. 


Physical and mental status: Normal. 


Sentence: Four years (5 years proba- 
tion to follow). 

Case No. : 11526. 

Offense: Embezzlement of mail mat- 
ter. 

Prior criminal record : None. 

Details of offense: Having been em- 
ployed as a temporary clerk in the post 
office for only 1 month, subject was 
seen to remove certain letters from the 
mail he was handling. 

Taken into custody, he was found to 
have 22 letters on his person. 

Background: He is the only delin- 
quent in a family of 8 children, and his 
parents have good community reputa- 
tions. Subject graduated from high 
school and completed 2 years of college, 
with an excellent attendance record. 
Enlisting in the Army he received an 
honorable discharge 6 years later as a 
sergeant first class. He had 2 years of 
combat duty in the Korean war, sus- 
tained a head injury from a concussion 
grenade and a leg injury from a gun- 
shot. He receives a 100 percent serv- 
ice-connected disability for chronic 
epilepsy. Following his Army dis- 
charge, he worked as a typist at an Air 
Force base. His work performance was 
considered above average but his em- 
ployment was terminated because he 
could not pass the physical examina- 
tion. He lost a later job in the booking 
office of the sheriff’s department for the 
same reason. The probation officer re- 
ported that subject had unusual work 
recommendations from every agency 
with which he had served, and that in- 
vestigation indicated he had an un- 
usually good reputation. While in 
Japan during the Korean war he mar- 
ried a citizen of that nation, but 3 years 
later she divorced him in the United 
States. The probation officer recom- 
mended a probation term. 

Physical and mental status: Normal 
except for epilepsy. 
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ASSAULTING FEDERAL OFFICER 


Sentence: 1 year. 


Case No. 5177. 

Offense: Assaulting United States im- 
migration officer. 

Prior criminal record: None. 

Details of offense: Subject was one of 
a group who assaulted an officer of the 
Immigration Service when he entered a 
cafe in search of an alien. Subject at- 
tempted to interfere, was handcuffed 
by the immigration officer, who was 
then attacked by other persons present. 


Background: American born, of Mex- 
ican extraction, subject is a high-school 
graduate, served honorably in World 
War II, and has stable employment his- 
tory. Married, his family ties are close. 


Physical and mental status: Normal. 


Sentence: 5 years (5 years proba- 
tion to follow). 

Case No. 467. 

Offense: Assaulting Federal officer. 


Prior criminal record: None. 

Details of offense: Subject, whose 
brothers had been sentenced to long 
terms on narcotics charges, attacked a 
narcotics agent with her fists and purse. 
When another agent apprehended her, 
she tried to put a lighted cigarette in 
his eye. When being taken to the nar- 
cotics office, she kicked another agent. 

Background : American born, of Mex- 
ican extraction, subject has 11th-grade 
education, has attended evening school 
to improve her employment qualifica- 
tions, and was considered by her em- 
ployer to be “competent, reliable, and 
dependable.” Separated, she has been 
the whole support of her children and 
has contributed to her parents’ support. 

Physical and mental status: During 
the past 3 years she has been hospital- 
ized on the average of every 3 months 
for. various plysical disorders. She 
was hospitalized a year ago for a heart 
attack. She admits she has a nervous 
temperament, and following commit- 
ment experienced severe anxiety reac- 
tions focused on concern for the health 
of her 9-year-old son. Her offense was 
attributed to strong family loyalty. 


KIDNAPING 


Sentence : Seven years. 

Case No, 23615. 

Offense: Transport kidnaped person 
interstate. 

Prior criminal record: (a) 11 
months for larceny; (0) 3 months for 
burglary; (c) 11 months for auto theft; 
(ad) 6 to 12 years for burglary and lar- 
ceny. 

Details of offense: A State police of- 
ficer, apprehending subject on a traffic 
violation, recognized him as wanted for 
local charges and tried to return him to 
police headquarters. In the police car, 
subject drew a gun on the officer, or- 
dered him to drive to a desolate place, 
disarmed the officer, and drove away in 
the police car. Abandoning the police 
ear, subject stole a truck and after sev- 
eral hours’ driving he entered a quarry. 
He displayed his own gun and the po- 
lice officer’s gun, forced the night watch- 
man to drive him to a Maryland city, 
robbed the watchman of $7 and released 
him 


Sentence: Forty years. 
Case No. 23581. 
Offense: Kidnaping. 


Prior criminal record: Three-year 
suspended sentence for attempt to mur- 
der. 


Details of offense: Subject and code- 
fendant, getting out of a cab near a car 
in which a soldier and his girl friend 
were sitting, confronted the pair with 
a revolver and demanded that they drive 
on in this automobile. The girl jumped 
out of the automobile and ran into her 
nearby home. The defendants forced 
the soldier back into the car, and while 
one of them held a gun on the soldier 
in the back seat, the other drove over 
two States. They robbed the soldier 
of $6 in cash and attempted to hold up 
and rob 2 individuals in one of the 
cities they passed through, but obtained 
only 50 cents in cash. The codefendants 
ultimately permitted the soldier to drive 
away in his own automobile. 
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KIDNAPING—continued 


Background: The only delinquent in 
a family of five children, subject grew 
up in a family with an excellent com- 
munity reputation. He completed the 
10th grade, and thereafter held a num- 
ber of odd jobs in between prison terms. 
Enlisting in the Army, he later deserted, 
was ultimately apprehended, court- 
martialed and sentenced to 5 months’ 
confinement. He escaped from confine- 
ment, soon became involved in a series 
of larcenies, and received his first ci- 
vilian incarceration term, incident to 
which he also received a discharge from 
the Army under other than honorable 
conditions. Unmarried, his ties to 
parental family are close. 


Physica! and mental status: Normal. 


ROBBERY OF 


Sentence: Two years. 

Case No. 38283. 

Offense: Robbery of FDIC insured 
bank. 

Prior criminal record: None. How- 
ever, following current offense, subject 
and a companion committed an armed 
robbery of a grucery store, an armed 
robbery of a second grocery store, and 
an armed robbery of a gas station. 

Details of offense: After having tried 
unsuccessfully to rob a currency ex- 
change one morning, subject and code- 
fendants, all armed, entered a savings 
and loan company, locked two men and 
a girl in the back of the bank, removed 
$1,444.75 from a safe, and escaped in a 
stolen car. 

Background: The only delinquent in 
a family of four children, subject grew 
up in a family with a good reputation. 
A high school graduate, he enlisted in 
the Army at the age of 17 and ultimately 
earned an honorable discharge. He 
had an employment history as a checker 
and loader, route salesman for a diaper 
service, and a turret lathe operator. 
Married to the sister of one of his ¢o- 
defendants, his family ties are close. 


Physical and mental status: Normal. 


Background: The only delinquent in 
a family of two children, subject grew 
up in a family characterized by the 
father’s drunkenness and hostility to- 
ward his son. He got along well in 
school but left after the ninth grade. 
His father forced him to enlist in the 
Navy, but he received a discharge in 
boot camp for enuresis. He later joined 
the Army and then the Marine Corps 
but was discharged for the same rea- 
son. He then worked as a dispatcher 
for a railroad and as a radio dispatcher 
for a police department. Discharged 
from the latter employment when he 
shot his girl friend after she told him 
she was already married (he rushed 
her to a hospital and she recovered), 
he was then employed as a bookkeeper. 
While working for the railroad com- 
pany he took an examination for a high- 
school diploma, earned a high grade, 
and received the diploma. He then at- 
tended college for one semester. Un- 


married, his ties to his mother are 
close. 
Physical and mental status: Emo- 


tional instability, with enuresis. 


FDIC BANK 


Sentence: Nine years, eight months. 

Case No 38174. 

Offense: Robbery of FDIC insured 
savings and loan establishment. 

Prior eriminal record: Two sum- 
mary, 2 special, and 1 general court- 
martial (AWOL, drunk, and disrespect 
to NCO) followed by undesirable dis- 
charge. 


Details of offense: Subject and co- 
defendants armed with two revolvers, 
entered a savings and loan association, 
ordered three employees to lie on the 
floor, removed $3,331.70 from a safe, 
and escaped in a car belonging to one 
of the defendants. 


Background: The only delinquent in 
a family of 17 children, subject grew up 
in a family with a good reputation. A 
poor student, he left school in the ninth 
grade. Enlisting in the Army at the 
age of 17, he received several courts- 
martial for AWOL and intoxication, 
finally receiving an undesirable dis- 
charge after release from stockade on a 
6 months’ term for AWOL. He later 
worked as an oven man for a bakery, 
and as a molder’s helper for a foundry. 
He is unmarried and his ties to the 
parental home are close. 

Physical and mental status: Normal. 
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INCOME TAX VIOLATIONS 


Sentence: Two and $20,000 
fine. 
Case No. 10545. 


Offense: Income tax evasion. 


years 


Prior criminal record: (@) 1 year, 6 
months for operating a lottery. 

Details of offense: Subject failed to 
file income tax returns for the years 
1952 and 1953. His unreported income 
was derived from operation of gam- 


bling activities such as lottery, dice 
games, and race horse handbooks, The 
total tax deficiency and _ penalties 


amounted to $121,000. 


Background: He has lived his entire 
life in a southern city and there is no 
indication that any other member of 
his family has an arrest record. His 
wife is deceased, and he has 2 daugh- 
ters and 2 sons, the latter also in the 
gambling business in a State where it 
is legal. Subject, now 638 years of age, 
has earned his living through gambling 
for most of his adult life. He has been 
arrested on this type of charge on sev- 
eral occasions. Member of an organ- 
ized criminal group who corrupted 
police officials. 

Physical and 
good for his age. 


mental status: Both 


Sentence: Ten years and $40,000 fine. 


Case No. 10056. 

Offense: Attempted income tax evas- 
sion. 

Prior criminal record: None. 


Details of offense: Subject was con- 
victed of making false claims covering 
a 2-year period for tax refunds to a cab 
company which he owned, and of at- 
tempting to evade and defeat his in- 
dividual income tax liabilities over a 
period of 4 years. The total tax defi- 
ciency and penalties amounted to 
$185,000. 

Background: Subject is one of three 
children born to a family with a good 
community reputation. His two sisters 
and parents are both deceased. For the 
past 30 years he has been in the taxi 
and garage business. Married 35 years 
ago, the family situation is stable, and 
his two sons are executives in his busi- 
ness. Subject, now 63 years old, en- 
joyed a highly respected place in his 
community. 


Physical and mental status: Both 


good for his age. 


INCOME TAX VIOLATIONS 


Sentence: Six months and $10,000 
fine. 
Case No: 10494. 


Offense : Income tax evasion. 


Prior criminal record: (a) 3 years 
for cattle theft; (b) 5 years for cattle 
theft. 

Details of offense: Subject was con- 
victed of willfully attempting to evade 
income taxes covering a 2-year period. 
The main source of the unreported in- 
come was profits from gambling activi- 
ties ina night club. The bar was man- 
aged by the defendant, and two part- 
ners managed the gambling room. 
Taxes and penalties in this case totaled 
approximately $70,000. 

Background : Subject parents died be- 
fore he grew out of adolescence, and he 
thereafter made his own living. Fora 
time he rented and operated farmland, 
and later bought his own farm property. 
About the end of World War II he en- 
tered into the bar and gambling busi- 
ness, which led to present offense. He 
has been married twice, and has three 
children by the first wife. He has a 
doubtful reputation in his community 
and has been suspected of bootlegging. 
He has been arrested on several oc- 


Sentence: Four years and $10,000 
fine. 

Case No.: 10379. 

Offense : False and fraudulent income 
tax return. 


Prior criminal record: None. 


Details of offense: Subject was con- 
victed of attempting to evade payment 
of a large part of his income tax cover- 
ing a 2-year period. The additional 
taxes due in this case amounted to 
$42,000. His income was derived from 
professional fees as a physician and 
surgeon who owned and operated his 
own clinic. 


Background: Subject was 1 of 10 
children in a family with an excellent 
community reputation, and he is the 
only delinquent. He worked his own 
way through medical school, and has 
been engaged in this profession for the 
past 35 years. His marriage is firm 
and he has three children. He has 
held many important offices in medical 
associations and organizations. He did 
not drink or smoke and all his interests 
were concentrated on his medical prac- 
tice. 
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INCOME TAX VIOLATIONS—continued 


casions, and the charges against him 
included one of harboring and assist- 
ing two persons who had killed a police- 
man while robbing a bank. 

Physical and mental status: In good Physical and mental status: 64 years 
mental and physical health, considering of age, his health is poor, but he is men- 
his age, 73. tally normal. 


The sentences imposed in income tax cases seem particularly illustrative of 
disparities in sentences. The severity of the sentences do not appear to be influ- 
enced significantly by the amounts of money involved nor by the reputability of 
the defendants. The data indicate that the courts may vary individually in 
their sentencing policies in criminal tax cases. 

Over the period March 1, 1946, to June 30, 1956, there were a total of 4,697 
persons in all Federal district court jurisdictions convicted and sentenced in 
criminal tax cases, exclusive of wagering and coin-machine cases. During this 
period slightly more than 41 percent were sentenced to terms of confinement. 
Although the number of offenders shows a steady upward trend, the proportion 
of offenders sentenced to prison terms has declined and in 1957 amounted to only 
32 percent. 

However, there is a substantial difference in the extent to which the various 
district courts use prison sentences in these cases. A few jurisdictions, with 
only a handful of cases, either sent all of them to prison or sent none. In those 
districts in which the number of cases was sufficient to have permitted some po- 
tential distribution in the type of disposition there exists a distinct variation 
in the use of imprisonment. For instance, the Western District of Washington, 
with 84 cases, sent 90.5 percent to prison. The Western District of Oklahoma, 
with 34 cases, sent only 5.9 percent to prison. 

The same disparities occur in adjoining districts. The Southern District of 
Illinois, with 49 cases, sentenced 30.6 percent to varying terms of incurceration. 
The Southern District of Indiana, with 42 cases, sent 78.6 percent to prison. 

They occur in the same State. The Northern District of California sent 60.8 
percent of its 181 cases to prison, while the Southern District sent only 25.3 per- 
cent of its 257 cases. The Northern District of Ohio, with 82 cases, gave prison 
terms to 84.1 percent, but the Southern District, with 67 cases, to only 28.4 
percent. 

The disparities are also reflected in districts with about the same case load. 
Minnesota gave prison terms to 16 percent of its 100 convicted tax offenders. 
The Eastern District of Missouri gave prison terms to 63.2 percent of its 117 
convicted offenders. 

An analysis of the sentences imposed during the 1957 fiscal year also supports 
the view that individual courts may have their own policies concerning this type 
of case. As cited above, some courts lean heavily on prison terms. Others 
prefer to levy fines or probation sentences. In the Northern District of Georgia 
last year, 23 of 25 convicted tax offenders received either a fine of less than 
$10,000 or probation. The Eastern District of New York gave fines or proba- 
tion to 44 of its 54 convicted offenders. The Western District of Oklahoma fined 
all 14 of its convicted tax offenders. The Western District of Texas gave fines 
of less than $10,000 to 10 of its 11 convicted offenders, and a probation term to 
the 11th. The Eastern District of Wisconsin gave fines to 7 of its 9 offenders, 
and probation to the other 2. 
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Tabulated below are sample cases of defendants convicted within the last 
year. The reputability of the defendants and the amounts of money involved 
in their cases do not appear to have a direct relationship to the severity of the 
sentences imposed. 





| 
Amount | 
Background of defendants of tax | Sentence 
liability 
—_—- - - —___—_ —_ ——— |_ — — — -_— 
2 international financiers (codefendants) ..........-.--- | $1,000, 000 $10, 000 fine each. 
Soft-drink executive E 166,000 | 2 years’ probation. 
Heavy machinery corporation e xecutive...........-.. 119,000 | 18 months in prison and $30,000 
| fine. 
Gambler ili tae it a Keenan 119, 000 9 months in prison. 
Auto dealer ; A ae resis Skanes 104, 000 | $3,000 fine. 
Dress manufacturer___- ; 5. pes 89,000 | 2 years in prison and $50,000 fine. 
Attorney sa signi heii , 44,000 | 6 months’ probation. 
Home equipment “merchandiser.---._-- 5 aa ak ema mee 27,000 | 21 days in jail and $750 fine. 
Physician . ; ’ 26,000 | 1 year in prison and $10,000 fine. 
Dress manufacturer. --- ‘i : ‘ ‘ 23,000 | 1 year and 1 day in prison. 
RR GOIN... cchvtch moses en euni wanes 14,000 | 1 year probation. 
Underworld figure ia sila ilals AY, 13,000 | 3 years’ probation. 
Gambler. -- 2783 “eS 10,000 | 1 year in prison and $6,000 fine. 
PD hoo ink ned eede ths ibiaebeddentel 10,000 | 1 year probation. 
Do. ; Sea La 7,000 | 6 months in prison and $5,000 fine. 
Hotel operator_._- aie attirninb name : 6,000 | 12 months in prison and $10,000 
| fine. 
I sir clidicths sttiidtnittinanbtees 4,000 | 1 year probation. 
pS ERE as. 4,000 | 18 months in prison. 
Home equipme nt retailer 3,000 | 1 day’s probation. 


The statistics and case histories contained in the foregoing should be sufficient 
to establish the fact that disparities in sentences constitute a widespread and 
common condition characterizing the administration of justice at the present 
time. 


Mr. Wiiu1s. Thank you very much, Mr. Bennett. 

Our next witness this afternoon is Mr. Olney, Director, Adminis- 
trative Office of the United States Courts, Washington, D. C. 

Mr. Olney, we are glad to have you with us this afternoon. 


TESTIMONY OF WARREN OLNEY III, DIRECTOR, ADMINISTRATIVE 
OFFICE OF THE UNITED STATES COURTS, WASHINGTON, D. C.; 
ACCOMPANIED BY LOUIS J. SHARP, CHIEF OF THE DIVISION OF 
PROBATION 


Mr. O_Ney. My name is Warren Olney, and I am Director of the 
Administrative Office of the United States Courts. 

I am appearing here on behalf of the Judicial Conference. 

I would like to express my thanks for being permitted to appear 
here on behalf of the Judicial ¢ vonference of the United States. 

I had prepared a statement in writing, but I find that the Con- 
ference has already been very well represented before this com- 
mittee by the judges who have appeared here. 

I can see from the presentation that has been made here and the 
questions of the committee members that the committee understands 
and fully exactly, I think, what these proopsals are. 

Mr. Wuuts. We hope so. 

Mr. Otney. Yes, and what the basis of them is. I have a few gen- 
eral observations to add, however. 

Mr. Wituts. We will make your prepared statement a part of the 
record, and would be glad to hear your observations. 
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(The prepared statement of Mr. Olney follows :) 


STATEMENT PRESENTED BEFORE SUBCOMMITTEE No. 3 OF THE HOUSE COMMITTEE 
ON THE JUDICIARY ON ApRIL 30, 1958, on House JorIntT RESOLUTION 424, HOUSE 
JOINT RESOLUTION 425, AND H. R. 8923 


Mr. Chairman and gentlemen of the committee, I appreciate this opportunity 
to appear on behalf of the Judicial Conference of the United States to express 
our views with respect to House Joint Resolution 424, House Joint Resolution 
425, and H. R. 8923. 

If it pleases the committee I should like first to comment generally on the 
problems of sentencing in criminal cases and then to give specific attention to 
the individual bills and some amendments proposed by the Judicial Conference 
of the United States. 

I have had for a number of years both a personal and a professional interest 
in the general problem of sentencing, particularly with respect to the dis- 
parity of sentences to which the Attorney General has referred. While with 
the Criminal Division of the Department of Justice from 1953 to 1957 I was 
disturbed by frequent disparity in the length of prison sentences. Time and 
again there were cases in which offenses were similar and in which offenders 
had substantially the same background but in which the defendants received 
widely disparate sentences. Your committee, Mr. Chairman, has already avail- 
able to it many striking examples of these disparities. No matter how one 
looked at these cases and no matter whether one believed that a light sentence 
or a heavy sentence was proper, the presence of inequality, disparity, and con- 
sequent unfairness and injustice was plainly apparent. I do not need to tell 
you, gentlemen, of the corrosive effect on a rehabilitation program for con- 
victed persons such inequalities may have. In a penal institution, of course, 
such widely contrasting sentences have the additional evil of creating a serious 
institutional problem 

In the fall of 1955 I had the additional opportunity to be directly concerned 
with the problem when I assisted the then Attorney General Herbert Brownell, 
Jr., when the Advisory Corrections Council (18 U. S. C. 5002) began its work. 
The Council immediately recognized the problem of disparity in sentencing as 
one of great importance and began looking into the matter with resolution. 
You will, I am sure, be hearing from representatives of that body today. 
Since coming to the Administrative Office of the United States Court in Janu- 
ary of this year, I have kept informed of the continuing work of the Council 
in this area and have taken some part in its deliberations to this time. 

My principal purpose in being here today, however, is to appear on behalf of 
the Judicial Conference of the United States which itself, and through one of 
its committees, has given all three of these bills the most careful consideration. 
I should now like to direct my remarks to the specific bills, in turn, if that is 
agreeable. 

HOUSE JOINT RESOLUTION 424 


This bill is designed to improve the administration of justice by authorizing 
the establishment of institutes and joint councils on sentencing for the develop- 
ment of objectives, standards, procedures and policies to be followed in the 
sentencing of persons convicted of offenses against the United States. 

The Judicial Conference at its September 1957 meeting passed a resolution 
(conference report, p. 24) indicating its approval of the principles of this bill, 
but referring it for further study of the details, language, and practical applica- 
tion to the Committee on the Administration of the Criminal Law’ of the 
Judicial Conference. 

Following extensive study by a subcommittee,? the Committee on the Admin- 
istration of the Criminal Law recommended enactment of House Joint Resolu- 
tion 424, with one amendment. The Judicial Conference in March 1958 approved 
the suggested amendment and recommended the enactment of the bill as so 
amended. 





1Members of this committee were: The late Chief Judge John J. Parker, chairman: 
Circuit Judge F. Ryan Duffy, and District Judges Harold P. Burke, Frank A. Picard, 
3olitha J. Laws, Sam M. Driver, and Carl A. Hatch. 

2Members of this subcommittee were: Chief Judge Laws, chairman; Circuit Judge 
Duffy, and District Judges Picard and Hatch. 
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This bill, authorizing the establishment of institutes and joint councils on 
sentencing procedures, would be a significant step forward. Such institutes 
would serve as forums in which various points of view on sentencing could be 
frankly examined and freely shared. Judges could secure the opinions of others 
experienced in the fields related to the administration of justice. The bill 
received strong support from the Federal judges who replied to the inquiry 
from Congressman Celler. 


Disparity in use of probation 


It might be interesting to the committee for me to reemphasize a factor pointed 
out in Congressman Celler’s survey (p. 4) by citing some statistics with respect 
to the percentage use of probation in the Federal courts. There is wide 
divergence. 

The proportion of convicted defendants (less immigration cases) placed on 
probation during the fiscal year 1957 was 42 percent. There was a wide range, 
however, in the percentage among the district courts. For example, in eight 
districts the proportion was above 61 percent, the maximum being in the Eastern 
District of South Carolina where 68.1 percent were granted probation. At the 
other end of the scale were four districts in which the percentage grant was 
less than 20 percent. These were Louisiana, Eastern (14.6 percent), Iowa, 
Northern (18.4 percent), Puerto Rico (18.8 percent), and Tennessee, Western 
(19.3 percent). 

Even more striking were the differences between neighboring districts in 
which it could be assumed that the general type of offense and offender were 
essentially the same. Some of the outstanding examples of this are the 
following: 





Meévytand ..................... 34.8] West Virginia: 
Pennsylvania (Eastern) -~---~~-- 63. 4 | IrOrenee * at 202 Se AS 27.3 
Illinois: | Burenee eee _. 44.5 

IR ali hs3 ee ase . 41.6) Louisiana: 

Pe TT Re ee 24. 7] Bee Sa ed ZS ult’ 34¢ 
Tennessee : Wee sec od rd 46.2 

I ks sccsniee ile basta’ 40.1} Oklahoma: 

Western - : oa 19. 3} prenemen *os5 0 sek. SU 25. 6 
Arkansas: eeeenee 5s isa e 44.3 

ne 8 39. 0| Texas: 

Ween 22 ee . 82.6] Norte 2. 31.7 
Nomi ene 5 oe 61. 1 Beth be ee 63.3 
South Dakota____~-- Seka renee shel ed =. Ge 
oo a ee a 38. 1| Mississippi : 

SE ee ec e be cote wien ea Saxo OTC” ose ee 25. 0 

ET eee et hee 42.5] Bouse ofa Ss 2 el Oe 

TE ens ote ad Sas ee 40.3) Alabama: 

Teas (weterny.. sos. 23.9 DE 6 oe 2 a 44. 4 
| OEE ew eee Se 64. 9 


I cite these figures to suggest that Federal judges as well as Federal prose- 
cutors and probation officers could profit from a discussion of these matters in 
institutes and councils as are anticipated by this bill. 

I should like to call your attention to the amendment proposed by the Judicial 
Conference. This amendment provides that the following sentence be added 
at the end of subsection (a) of the bill (p. 3, line 12) : 

“The chief judge of each United States court of appeals may at any time 
submit similar recommendations to the Director of the Administrative Office 
of the United States Courts for the consideration of the Judicial Conference 
of the United States.” 

The amendment would authorize the establishment of institutes and joint 
councils on sentencing by the Judicial Conference of the United States if it 
deems it advisable, if recommended by the chief judge of each United States 
court of appeals, as well as on recommendation of the Attorney General as the 
present draft provides. 

The Conference feels this is a desirable addition to the bill and recommends 
the enactment of House Joint Resolution 424, as so amended. 

Unless the committee desires to question me regarding House Joint Resolution 
424, I should like to direct my remarks now to House Joint Resolution 425 
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HOUSE JOINT RESOLUTION 425 


This is a bill to authorize the court in sentencing a prisoner to fix an earlier 
date when the prisoner shall become eligible for parole or to except such prisoner 
from the statutory limitation as to eligibility for parole when in the judgment 
of the court it might reasonably be expected to facilitate the rehabilitation of 
the prisoner. 

The additional flexibility in setting parole eligibility dates also received sub- 
stantial support from Federal judges, according to Chairman Celler’s survey. 
Through it judges would be given wider discretion in the formulation of sentences 
and could share the responsibility for determining the date of parole eligibility. 
This would provide judges with a choice which has some features of an inde- 
terminate sentence which now is not available to Federal judges, except for those 
offenders committed under the Youth Corrections Act. 

This bill has also received the careful consideration of the Judicial Conference. 

At its September 1957 meeting the Conference (conference report, p. 29) indi- 
cated its approval of the principles of the bill but referred it to its Committee on 
the Administration of the Criminal Law for further study of details, language, 
and practical application. 

This study also was made by the subcommittee of the Committee on the Ad- 
ministration of the Criminal Law and the Conference adopted the resolution 
of the Committee that House Joint Resolution 425 be enacted with four pro- 
posed amendments. 

I should like to direct my remarks to these amendments in turn. 

The first proposes that the following language be substituted for the lan- 
guage in the bill, as drafted, beginning with the word “which” (p. 3, line 5) and 
running to the end of the paragraph (p. 3 line 15): “Which time may be less 
than, but shall not be more than, the one-third limitation now provided in sec- 
tion 4202 of this title, or the court may fix only the maximum sentence to be 
served, in which event the prisoner may be released at such time as the Board 
of Parole may determine.” 

In our opinion this amendment reflects more cleurly the two additional 
alternatives for determining parole eligibility dates provided for the sentencing 
court, in the bill as drafted. 

The second amendment would provide for a new subsection (b) to follow 
subsection (a) (p. 3, line 15), to be worded as follows: 

“(b) Upon entering a judgment of conviction the court may, in the cases of 
defendants 25 years of age and under, impose sentence under the provisions 
of the Federal Youth Corrections Act, if in the opinion of the court they are 
suitable for the rehabilitative treatment provided by the Federal Youth Cor- 
rection Act.” 

The Committee on the Administration of the Criminal Law studied the advis- 
ability of extending the Federal Youth Corrections Act (as contemplated by 
H. R. 8923) and concluded that House Joint Resolution 425, if enacted, would 
in itself provide benefits which might accrue from an extension of the Youth 
Corrections Act. It was the opinion of the Committee and of the Judicial Con- 
ference that this amendment to House Joint Resolution 425 would accomplish 
the purpose of permitting the court to make greater use of the Youth Correc- 
tions Act procedures and facilities in selected cases. It was felt by the Judi- 
cial Conference that more experience with the Youth Correction Act is re- 
quired before its provisions are widened to the extent provided in H. R. 8923. 
(I shall refer again to this point when I discuss H. R. 8923.) In lieu of H. R. 
8923 the Judicial Conference feels that the above amendment to House Joint 
Resolution 425 would accomplish substantially the same result. 

The third amendment recommended in House Joint Resolution 425 would pro- 
vide an additional section in the bill as drafted, reading as follows: 

“Upon the imposition of sentence the court may sentence in accordance with 
other existing provisions of law, or at its option, may impose a tentative sentence 
to imprisonment generally, which shall be deemed to be for the maximum term 
prescribed by law; in such latter event the defendant shall be committed to the 
custody of the Attorney General for a complete study of the defendant as described 
in subsection (b) hereof, except that a report based on this study, together with 
any recommendations which the Director believes would be helpful in determining 
the disposition of the case, will be furnished to the court within 3 months unless 
the court grants time for further study not to exceed an additional 3 months, 
After receiving such reports and recommendations, the court may in its discre- 
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tion: (a) Reduce the sentence, or (b) place the defendant on probation as pro- 
vided in section 3651 of this title.” 

The Judicial Conference feels that the sentencing judge, before imposing final 
sentence, should be able to receive if he deems advisable a more complete study 
of the defendant than is available in the presentence investigation report. This 
observation and diagnosis would be extremely helpful to the court in making dis- 
position in certain types of cases; particularly where a difficult medical, psychi- 
atric, sex, or rehabilitative problem may be involved. Facilities for such observa- 
tion and study are in existence but authority is lacking for the court to change a 
sentence after 2 months. This may not afford time to complete such a study. 
The proposed amendment would make the opportunity more certain. 

The fourth amendment to House Joint Resolution 425 proposed by the Confer- 
ence would amend the bill as drafted by striking out the clause reading “which 
under conditional discharge shall automatically set aside the conviction and the 
Board shall issue to such parolee a certificate to that effect” (p. 4, line 17 to end 
of paragraph). 

The Conference endorses the provision that makes it unnecessary for the Board 
of Parole to retain jurisdiction of a paroled prisoner after he has proved the 
ability to conduct himself as a law-abiding citizen in the community. The Con- 
ference questions, however, the constitutionality of a provision for setting aside 
the conviction and recommends that this clause be stricken from the bill. 

With these four amendments the Judicial Conference of the United States 
believes the provisions of House Joint Resolution 425 will be highly useful to the 
Federal courts and recommends its enactment as so amended. 


H. R. 8923 


This is a bill to amend the definition of a youth offender under the Federal 
Youth Corrections Act to include persons under the age of 26 years at the time 
of conviction. 

As with the previous bills (H. J. Res. 424 and H. J. Res. 425), the Judicial 
Conference of the United States at its September 1957 meeting passed a resolution 
(conference report, p. 29) indicating its approval of the principles of H. R. 8923 
= referring the bill to its Committee on the Administration of the Criminal 

Law for further study of the details, language, and practical application. 

This Committee reported to the Conference at its March 1958 session, sug- 
gesting that longer experience with the Youth Corrections Act should be re- 
quired before its provisions were widened to the extent provided in H. R. 8923. 

The Conference approved the report and recommended that instead of adopt- 
ing a separate act of Congress as proposed by H. R. 8923, House Joint Resolution 
425 be amended, as I testified earlier, to permit the court to make greater use of 
the Youth Corrections Act procedures and facilities in selected cases. Accord- 
ingly, the Conference rescinded its earlier approval of H. R. 8923 and recom- 
mends in lieu thereof the enactment of House Joint Resolution 425, as amended. 

In conclusion I should like to emphasize one more point. The positions taken 
by the Judicial Conference on all three of these bills, including the detailed 
language of the proposed amendments to House Joint Resolutions 424 and 425, 
are in substantial accord with the views of the subcommittee appointed by the 
Chairman of the Advisory Corrections Council to consider these pending bills 
and which worked in cooperation with the Committee on the Administration of 
the Criminal Law of the Judicial Conference. 

The Conference feels that the enactment of House Joint Resolution 424 and 
House Joint Resolution 425, as so amended, will be a major step toward finding 
a solution to the problem of disparity of sentences which has so plagued the 
administration of criminal justice. 

I thank the committee for this opportunity to present the views of the Judicial 
Conference of the United States. 


Mr. Outney. I know that the chairman indicated at the outset that 
he was going to ask all the witnesses—and I assume that applies to 
me—as to whether we thought this was to any extent a softening or 
relaxing of the criminal law. 

Mr. Wituts. Either or both. I want to know whether there is a 
mollyeoddling or a Simon Legree approach. 
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Mr. Oxtney. I am sure I am in complete agreement with the preced 
ing witness that it is neither one. 

Mr. Wiis. That is what I had hoped the answer would be. 

Mr. Otney. Both of these measures are intended to enable judges 
to do their duties more exactly and more precisely, and it does not 
have either one effect or the other on it. 

In connection with this matter of disparity, Mr. Bennett gave the 
committee some very striking factual cases, tax cases and liquor cases 
particularly, and the like, and I simply want to say that those cases 
are far more common than anyone would think. 

He had an opportunity of giving only a few, but I know that in the 
5 years that I was Assistant Attorney General in charge of the Crimi- 
nal Division for the Department of Justice, that during all of that 
time we were constantly confronted with instance after instance of that 
sort of thing. It makes no difference how one approaches contrasting 
cases. 

You may find that the mistake was in giving too light a sentence in 
one of these two cases, or you may say the mistake was in giving too 
heavy a sentence in the other, but the point is that the disparity is so 
great that it is not an equal application of the law to lke persons 
in like cases, which is essential to any system of justice. 

All of the witnesses have made it evident that there is nothing novel 
about this problem. There is one aspect that none of the others have 
touched on, however. It existed originally in the State courts, and 
some of them are still confronted with this question of disparity. 

There have been some States who have been so impressed with the 
injustice of disparity in sentences that they have drastically changed 
their sentencing procedure. The State of California is one of them. 

In that State they have had an indeterminate sentence law for 50 
years, pretty nearly. That of itself does not get rid of this disparity 
question, but in an effort to eliminate the unfairness of disparities, the 
State changed the whole matter of sentencing around 1941 or 1942 by 
introducing into their system what they call an adult authority. Un- 
der their practice all felony prisoners are sentenced for an indetermi- 
nate sentence. 

The judge simply sentences them to a term prescribed by law. Then 
all of them go to a center where they are all examined. Then when it 
comes to fixing the sentences, they are not fixed by the judges at all, 
but by the Adult Authority, which is a single body. 

The result is that all of the felony prisoners have their sentences 
actually fixed by the same organization and the same people. 

A lot of consideration was given to the possibility of adapting that 
sort of procedure to the Federal system. As to whether it could be 
done, not as to whether it was desirable. It just does not fit into the 
Federal picture for the reason that the United States is so very, very 
large that it is just not practical to have a single agency that would 
have to traverse so great an area for the purpose of ‘holding hearings 
and exploring cases, and fixing sentences. 

It is not because of the number of prisoners, because the States have 
more prisoners than the Federal system does, but it is just because the 
country is so very large. It is not pr actical to break it up into 
regions, because one w ould get into differences in approach and views, 
as you do with judges, and you would have probably not to so great 
a degree, but to some degree at least, the same question of disparity. 
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Therefore, thought has been given as to whether or not this other 
approach is applicable to the Federal system, and I do not think that 
anybody really thinks it could be done as a practical matter. 

The idea of these institutes, though, is a real step, and I think it 
would be a very healthy step in minimizing, not solving or eliminating, 
but minimizing, the problem. It isa little hard to know why there are 
such variations in these sentences, and Mr. Libonati asked Mr. Bennett 
if there were evidences of bias in some of these sentences. 

With all due respect for Mr. Bennett, and while I think he is emi- 
nently qualified to speak from a point of view of what he needs when 
they get into the institution, I think in the criminal division, where 
we were even more concerned with what happened to the cases that 
were tried, it was not my experience, or my observation, that there 
were any number of instances where we had any feeling that a heavy 
sentence had been imposed simply because the man went to trial and 
because of it put the Government to a lot of trouble. 

I certainly don’t think that happened in many cases, and frankly, 
IT cannot even remember one where I felt that was the case. There 
were instances, however, when in the course of the trial, the judge 
would become satisfied that the defendant had threatened witnesses, 
that he had corrupted people, or tried to corrupt them, and perjured 
himself, and in effect had committed other crimes in order to escape. 
The judge would sometimes in sentencing them comment on this and 
say that he was taking it into consideration at the time of giving 
sentence, but I do not believe that our Federal judges as a whole are 
using a club on prisoners who come before them to make them plead 
guilty by following a course that indicates that they are going to be 
worse off by requesting a jury trial—that indicates they are going to 
be worse off if they seek to have the facts determined before a jury 
and with a full trial. 

Mr. Lizonatt. May I interrupt a second ? 

Mr. Wiis. Yes. 

Mr. Lisonattr. I did not mean that the judges were guilty of 
crooked thinking or harbored an intentional prejudice or dishonest 
motives against a defendant. What I really meant, for instance, in 
certain types of prosecution, the judge being a human being, has an 
inherent personal resentment against a certain type of violation and 
as we, for example, in Illinois, we had a judge who lost two sons in 
World War IT, and it seemed as though all the cases affecting prob- 
lems of indictments concerning, say, Selective Service Act, and so 
forth, when they appeared before him, the disparity in sentencing was 
self-evident. 

Maybe the counsel for the defense attributed that to the fact that 
he had lost two sons in the service and therefore he had an innate 
resentment against anyone who tried to escape service or evade it. 

Mr. Oxney. I think there is no question about it. 

Mr. Linonatr. Although he was honest about it, he was opinionated, 
and for certain crimes of that nature, he had a higher sense of appre- 
ciation for the men who did serve than for the one who did shirk that 
duty, that he did naturally have more of a prejudice against that per- 
son of being guilty of this infraction of the law. Do you understand? 

Mr. Otney. Yes, I do; and I think that that kind of thinking does 
enter into these sentences unquestionably. 
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That is one of the reasons why we think that this idea of institutes, 
getting the judges together to discuss sentences and sentencing policies 
would be useful. 

As a matter of fact, it shows up very clearly, that very thing you 
ure speaking of on these charts that Mr. Bennett has submitted. 

As you will notice, on the one that relates to auto theft commit- 
ments, it indicates certain districts as having the heaviest sentences 
and here is another chart which takes the liquor law commitments, 
and they are not the same. 

So it is not a case of one district always giving heavier sentences 
in all cases. It depends on what kind of case it is. Sometimes in 
auto thefts, for instance, it may be the northern district of Okla- 
homa, which is up there on the top. 

Yet the northern district of Oklahoma is not even on the first 
five when you get down to the liquor commitments. So that your 
point is undeniably solid and well taken. But just as the committee 
has found from the judges who have appeared here, the judges of the 
court are conscious of this problem. 

They all feel it. It is one of the most difficult duties they have to 
discharge. They appreciate the need for general consistency and 
uniformity, and I think there would be far fewer of these very wide 
variations in our system if it was possible for them to meet and 
exchange ideas and convince each other as to what sound practice is. 

Mr. Lisonati. Carrying out your thought, I have been impressed 
with the fact that in a farming community, for instance, stealing 
a car would be worse because naturally they leave all of their personal 
property out in the fields and so forth, and they could not tolerate any 
practice that would countenance that type of crime and not punish it 
severely; so that that is again in harmony with your thought of 
raising a geographical question or feeling against certain types of 
crimes. 


The community carries forth certain ideas in an impressionistic 
way, and naturally the judges in the scquamenlty are going to be 
influenced by that. 


Am I correct in that? 

Mr. Ounery. Yes. Entirely so. 

Mr. Wiis. Will you talk a little bit about these institutes or 
symposiums. W: ould the bill spell out how they are operating? 
Would it be by compulsion—would it be compulsory for the judges 
to attend ? 

Mr. Otney. The details on that are not specified in the bill. The 
Attorney General can set the wheels in motion by calling on the 
Administrative Office for action or any of the chief judges of the 
circuits could do likewise. 

Mr. Wiuts. It could be set under the rules and regulations of the 
Department of Justice? 

Mr. Otney. I believe by the Administrative Office. However, no 
such symposium could or would be practical without the Departme nt 
of Justice being extremely active in it. 

We would have to look to them, of course, for the expert advice 
on these correctional matters, what happens to people when they 
get into the institutions, and to the Board of Parole, and other 
agencies of that kind. 
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Mr. Wiiuts. The judges would attend by invitation or by com- 
pulsion ? 

Mr. Oxney. I think it can be called in such a fashion that their 
attendance is required. I understand it would be by invitation and 
if the business of the court would permit. It is a little hard to con- 
ceive that if a symposium of that kind was called by a judicial con- 
ference, either the Conference of the United States or a circuit 
conference, that judges would refuse to attend. 

I think they would attend. I would be glad to answer any questions 
if the committee has any; but I think we have been over this already. 

Mr. Wiiuis. Counsel has one or two questions. 

Mr. Bricxrieip. I am directing my questions to this report that 
was submitted by the Judicial Conference of the United States through 
your office, and I would like to direct your attention to the three sug- 
gestions which you made. 

It was in the first suggestion, or the first suggested amendment, that 
the judge imposing sentence may also state in the sentence when the 
yrisoner will become eligible for parole, which time may be less than 
but shall not be more than the one-third limitation which is now pres- 
ently in the law. 

Then it continues on and this language is underscored: “Or the 
court may fix only the maximum sentence to be served, in which event 
the prisoner may be released at such time as the Board of Parole may 
determine.” 

My question is, Will the Board of Parole be required to act on this 
one-third limitation or will it release the prisoner in its own discretion 
when it feels that the prisoner is eligible or ready for release? 

Mr. Oxnery. Might I ask Mr. Sharp, the Chief of the Division of 
Probation, to undertake to answer your question? He has the report 
in front of him. 

Mr, Wius. Yes. 

Mr. Suare. Mr. Chairman, I think I could put it best this way: It 
seems to me that this bill, as I understand it, provides three alterna- 
tives with respect to eligibility for parole. The first would be the 
one which is now in the existing law in section 4202 of title 18, which 
provides briefly this: That a Federal prisoner other than a juvenile 
delinquent or one who is serving a certain length of service may be 
released on parole after serving one-third of his term or terms, 
or after serving 15 years on a life sentence or a sentence of 45 years. 

That is the existing law. This amendment would now provide two 
additional alternatives. One, the judge would specify the time for 
him to be eligible for parole. For example, he could impose a 6-year 
sentence and specify a minimum of 1 year as the parole eligibility date. 
That is the first alternative that this amendment would provide. 

The second, as I see it, would be that he would impose, for example, 
a sentence of 6 years and specify no minimum eligibility date, and 
further specify that this particular commitment would not be handled 
under 4202. 

In other words, that would give the judge a third alternative. If 
that is the case, the Parole Board would then have the authority to 
release that person on parole at any time. 

In other words, he is eligible from the first day of his commitment. 

Mr. Brickrreb. Or it could keep him until the sentence is com- 
pletely served. Is that right? 
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Mr. SHarp. That is right. 

Mr. Brickrrexp. It would not be bound by this one-third limitation 
in any respect ? 

Mr. Suarp. I would think not if the court specifies this third 
alternative at the time of sentencing. 

I should like to say this, speaking administratively, I do not think 
that you would lose a man in an institution. I think administratively 
the Board of Parole and the Bureau of Prisons would devise a tickler 
system or pattern of some sort to keep track, and I am sure, review 
those cases periodically. 

Mr. Brickrietp. My second question is directed to the second sug- 
gested amendment, which is the Youth Corrections Act. 

My understanding is that the present bill says that the Youth Cor- 
rections Act is no longer necessary this amendment is adopted to 
House Joint Resolutions 424 and 425 

What is the distinction between sik amending the Youth Correc- 
tions Act, and amending title 18 so as to authorize the judge to treat 
a young adult who is over 21 - less than 26 as a youthful offender. 

Mr. Otney. All that does is leave the Youth Corrections Act abso- 
lutely untouched with its basic concept of youth unaffected. In a 
case where a prisoner might not qualify by reason of his age under 
the Youth Corrections Act, where the judge thinks that he could 
benefit from those same techniques, the judge can use it, if the amend- 
ment is in title 18 rather than the Youth Corrections Act. The 
amendment should be to title 18 to avoid changing the concept of 
2 youth in the Youth Corrections Act. 

Mr. BricxrFievp. Is the result the same, the result intended in the 
act we now have, and the result intended to be obtained in this bill 
the same—that the young adult should have the benefit of the Youth 
Corrections Act even though past 21? 

Mr. Otney. Yes. 

Mr. Bricxrieitp. My third question is on this tentative sentence. 
A judge commits a man to a Federal institution, and I suppose by 
operation of law, it would be understood that he is really sentencing 
him to the maximum allowed by statute. He then and there is being 
sentenced to the maximum sentence, subject to a reduction of that 
maximum. sentence when the judge receives a report from the prison 
institution. 

Mr. OtneEy. That is right. 

Mr. Brickrietp. When the judge does receive the report and does 
impose the definite sentence, say 5 years or 6 years, does that man 
become eligible for parole under this one-third limitation ? 

Mr. SHarp. I would say if he does not specify either of the other 
two alternatives as provided i in the earlier amendment. 

Mr. BrickrteLp. Suppose he says I am sentencing you under the 
provisions of this tentative sentence which reads that notwithstand- 
ing any other provisions of existing law—I assume this includes this 
one-third limitation. 

Mr. Suarp. I thought of that personally as referring to “notwith- 
standing other existing provisions.” 

Mr. Brickrre.p. It says he may impose sentence in accordance witia 
other provisions of the law, or at his option may impose a tentative 
sentence and then based on this study which the prison institution 
makes may later impose a definite sentence. 
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Mr. Suarp. It seemed to me that “other provisions of law” referred, 
for example, to the present parole eligibility provision, section 4202. 

Mr. Brickrtex. Is it the intention of the Judicial Conference that 
this one-third limitation is to be read into this law ? 

Mr. Otney. It was the intention of the Judicial Conference that 
the one-third limitation as read in 4202 remain in effect, leaving the 
current method as the third alternative for parole eligibility avail- 
able to a judge. 

Mr. Wiis. As I see it, all that means is that initially the judge 
could have applied the law as it stands today. Then departing from 
that slightly, but using this tentative sentencing procedure, and hav- 
ing come through that and being ready to make | up his mind, then the 
judge, when he is ready to impose a final sentence, may use either the 
alternative procedures provided by this bill or the old one-third law ¢ 
Is that not right ? 

Mr. Ouyey. Yes. 

Mr. BrickFrie.D. That was my understanding, but I wanted to make 
sure. 

Mr. Wits. Thank you very much, gentlemen. 

Mr. Bennerr. Mr. Chairman, Mr. Rufus King has a case in court 
today, and he is not able to be here, but he will supply the action of 
the House of Delegates of the American Bar Association specifically 
approving these bills at their Atlanta meeting. 


ADMINISTRATIVE OFFICE OF THE UNITED STATES COURTS, 
Washington, D. C., April 22, 1958. 
Hon. EMANUEL CELLER, 
Uhairman, Committee on the Judiciary, 
United States House of Representatives, 
Washington, D. C. 


DEAR Mr. CHAIRMAN: In our reply of February 6 to your request for our 
views on House Joint Resolution 425, a bill to authorize the Federal court at 
the time of sentencing to fix an earlier date of parole eligibility for prisoners, 
we stated to you that the Judicial Conference of the United States had indicated 
its approval of the principles of House Joint Resolution 425, but that further 
study of the details, language, and practical application of the bill is being 
conducted by a committee of the conference. 

This study has been completed and the Committee on the Administration 
of the Criminal Law recommended to the Judicial Conference at its session in 
March 1958 four amendments to the bill, which are as follows: 

(1) That the proposed section 4208 (a) of 18 United States Code be amended 
to read as follows: 

““(a) Upon entering a judgment of conviction, except where the death penalty 
is mandatory, if the court having jurisdiction to impose sentence is of the 
opinion that the ends of justice and the best interest of the public require 
that the defendant be sentenced to imprisonment for a term exceeding one 
year, the court may designate in the sentence imposed a time when the prisoner 
may become eligible for parole, which time may be less than, but shail not be 
more than, the one-third limitation now provided in section 4202 of this title, 
or the court may fir only the maximum sentence to be served, in which event 
the prisoner may be released at such time as the Board of Parole may 
determine.” 

The bill, as drafted, provides the sentencing court with two additional 
alternatives in determining par6le eligibility dates. It is the purpose of this 
amendment to reflect these alternatives more clearly. 

(2) That there be inserted a new subsection (b) to the proposed section 
4208 of 18 United States Code, and that the numbering and indexing of the 
other subsections of House Joint Resolution 425 be changed accordingly. The 
proposed new subsection is as follows: 

“(b) Upon entering a judgment of conviction, the court may, in the cases of 
defendants 25 years of age and under, impose sentence under the provisions of 
the Federal Youth Corrections Act, if in the opinion of the court they are suit- 
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able for the rehabilitative treatment provided by the Federal Youth Corrections 
Act.” 

The Committee studied the advisability of extending the Federal Youth Cor- 
rections Act (as contemplated by H. R. 8923, also pending in the 85th Cong.), 
and concluded that House Journal Resolution 425, if enacted would itself pro- 
vide some benefits which might accrue from an extension of that act and that 
more experience with the Youth Act is required. It was the opinion of the 
Committee that the above amendment to House Journal Resolution 425 would 
accomplish the purpose of authorizing a judge to make greater use of the Youth 
Corrections Act procedures and facilities in selected cases. 

(3) That an additional section be inserted in House Journal Resolution 425 
substantially as follows: 

“Upon the imposition of sentence the court may sentence in accordance with 
other existing provisions of law, or at its option, may impose a tentative sen- 
tence to imprisonment generally, which shall be deemed to be for the maximum 
term prescribed by law; in such latter event the defendant shall be committed 
to the custody of the Attorney General for a complete study of the defendant as 
described in subsection (b) hereof, except that a report based on this study, 
together with any recommendations which the Director believes would be help- 
ful in determining the disposition of the case, will be furnished to the court 
within 3 months unless the court grants time for further study not to exceed an 
additional 3 months. After receiving such reports and recommendations, the 
court may in its discretion: (a) reduce the sentence, or (b) place the defend- 
ant on probation as provided by section 3651 of this title.” 

This proposal would authorize the sentencing judge before imposing final sen- 
tence to receive, if he deems it advisable, a more complete study of the defend- 
ant than is available in a probation officer’s report. The Committee stated that 
facilities for such studies are presently in existence, but authority is lacking to 
the judge to reduce or change a sentence after 2 months, which may not afford 
ample time to complete such study. 

(4) That the proposed section 4208 (c) of 18 U. S. C. be amended by strik- 
ing out the clause reading “which unconditional discharge shall automatically 
set aside the conviction and the Board shall issue to such parolee a certificate 
to that effect.” The Committee questioned the constitutionality of this clause. 

I am authorized to inform you that the Judicial Conference approved the 
foregoing amendments to House Journal Resolution 425 and recommends its 
enactment as so amended. 

Sincerely yours, 
WARREN OLNEY III, Director. 


ADMINISTRATIVE OFFICE OF THE UNITED States Courts, 
Washington, D. C., April 22, 1958. 
Hon. EMANUEL CELLER, 
Chairman, Committee on the Judiciary, United States House of Repre- 
sentatives, Washington, D.C. 


Deak Mr. CHARMAN: In our reply of February 6 to your request for our 
views on House Joint Resolution 424, a bill to authorize the establishment of 
institutes and joint councils on sentencing, we stated to you that the Judicial 
Conference of the United States had approved the principles of the proposed 
legislation, but that further study of its details, language, and practical appli- 
cation is being conducted by a committee of the Conference. 

I should like to advise you further that the Judicial Conference at its session 
in March 1958, at the suggestion of its Committee on the Administration of the 
Criminal Law, recommended that the following sentence be added at the end 
of subsection (a) of the bill: 

“The chief judge of each United States Court of Appeals may at any time 
Submit similar recommendations to the Director of the Administrative Office of 
the United States Courts for the considerationwof the Judicial Conference of the 
United States.” 

The purpose of this amendment is to authorize the establishment of insti- 
tutes and joint councils on sentencing by the Judicial Conference of the United 
States as well as by the Attorney General. The Judicial Conference approved 
the suggested amendment and recommends the enactment of House Joint Reso- 
lution 424 as suggested to be amended. 

Sincerely yours, 
WARREN OLNEY III, Director, 
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STAPEMENT OF RuFUS KING, CHAIRMAN, SECTION OF CRIMINAL LAW, AMERICAN 
Bak ASSOCIATION 


I am Rufus King, of the firm of Rice & King, Washington, D. C., and I appear 
here as chairman of the section of criminal law of the American Bar Association 
to report the official action of our section and the association on the bills under 
consideration by your subcommittee. 

All three measures, House Joint Resolution 424, House Joint Resolution 425, 
and H. R. 8923, were the subject of careful study by the committee on sentencing, 
probation and parole of the criminal law section, under the chairmanship of 
Judge Irving Ben Cooper of New York. Judge Cooper and his committee rec- 
ommended endorsement, and the section of criminal law acted favorably upon 
this recommendation. 

At the midwinter meeting of the American Bar Association in Atlanta in 
February 1958, a resolution endorsing the bills and authorizing the criminal law 
section to support them was submitted to the American Bar Association House 
of Delegates, and on February 25, 1958, after discussion on the floor of the house, 
the resolution was passed. It appears as resolution II in the certificate which 
I submit at this time for your record. 

May I take this opportunity to add that, on the basis of my own study and 
experience in the field of criminal-law administration, I feel very strongly that 
all three of these proposals are salutary and ought to be enacted, with con- 
sideration for the amendatory suggestions of the Judicial Conference. I hope 
that your subcommittee will report them favorably, and that Congress will see 
fit to pass all three. 

Rurus KIne. 


RESOLUTIONS ADOPTED BY THE AMERICAN BAR ASSOCIATION HOUSE OF DELEGATES 
Upon RECOMMENDATION OF THE SECTION OF CRIMINAL LAW, FEBRUARY 25, 1958 


I. Resolved, That the American Bar Association endorses probation service as 
essential to the functioning of all criminal courts both for sentencing and 
supervision of offenders. Courts have an inherent right to probation staff 
sufficient in number and adequate in training to enable them to discharge their 
public responsibility, and the judiciary should be empowered by statute to 
effectuate that purpose, further 

Resolved, That the American Bar Association urges State and local bar as- 
sociations to familiarize themselves with the extent of probation services in their 
communities, and to support adequate probation service for the courts. 

II. Resolved, That the American Bar Association approves and recommends 
the passage by Congress of House Joint Resolution 424, to create institutes 
and joint councils for the study of sentences in the Federal courts; House 
Joint Resolution 425, authorizing Federal courts to shorten or eliminate the 
imprisonment required for parole eligibility in appropriate cases; and H. R. 
8923, extending the Federal Youth Correction Act to include persons under the 
age of 26 years at the time of conviction, further 

Resolved, That the section of criminal law be, and it hereby is, authorized on 
behalf of the American Bar Association to support and advocate the passage by 
Congress of the aforesaid measures by all appropriate means. 

I hereby certify that the above is a true and correct copy of the resolutions 
as adopted. 

JosePH D. CALHOUN, Secretary. 

Dated : March 14, 1958. 


Mr. Witus. What about Judge Bryan ? 

Mr. Bennetr. Judge Bryan also unfortunately had a case in court. 

Mr. Wituis. I wonder if he might want to supply a statement for 
the record. 

Mr. Bennerr. | will ask him if he would like to do so, Mr. Chair- 
man. 
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Mr. Wiis. Let us say we will leave the record open for these 
statements and others that either have already been submitted and 
should be made a part of this hearing or may come in for 10 days. 

The meeting is adjourned. 

(Thereupon, at 4:20 p. m., the committee stood adjourned, subject 
to the call of the Chair.) 

(The documents referred to are as follows: ) 


ADMINISTRATIVE OFFICE OF THE UNITED STATES COURTS, 


Washington, D. C., February 6, 1958. 
Hon. EMANUEL CELLER, 
Chairman, Committee on the Judiciary, 
House of Representatives, Washington, D. C. 

DrarR CONGRESSMAN CELLER: This is in reply to your request of January 24 
for an expression of views with regard to House Joint Resolution 424 which 
would authorize the establishment of institutes and joint councils on sentencing. 

The Judicial Conference of the United States at its September 1957 meeting 
passed a resolution (Conference report, p. 29) indicating its approval of the 
principles of House Joint Resolution 424 but further study of the details, 
language, and practical application of the bill is being conducted by a com- 
mittee of the Conference. Further information will undoubtedly be available 
to your committee in the near future. 

Sincerely yours, 
WARREN OLNEY ITI, 
Director. 


ADMINISTRATIVE OFFICE OF 111E UNITED STATES COURTS, 
Washington, D. C., February 6, 1958 
Hon. EMANUEL CELLER, 
Chairman, Committee on the Judiciary, 
House of Representatives, Washington, D. C. 


DEAR CONGRESSMAN CELLER: This is in reply to your request of January 24 
for an expression of views with regard to House Joint Resolution 425 which 
would authorize the court at the time of sentencing to fix an earlier date of 
parole eligibility for prisoners. 

The Judicial Conference of the United States at its September 1957 meeting 
passed a resolution (Conference report, p. 29) indicating its approval of the 
principles of House Joint Resolution 425 but further study of the details, 
language, and practical application of the bill is being conducted by a committee 
of the Conference. Further information will undoubtedly be available to your 
committee in the near future. 

Sincerely yours, 
WARREN OLNey III, 
Director 


ADMINISTRATIVE OFFICE OF THE UNITED STATES Courts, 
Washington, D. 0., February 6, 1958 
Hon. EMANUEL CELLER, 
Chairman, Committee on the Judiciary, 
House of Representatives, Washington, D. C. 

DEAR CONGRESSMAN CELLER: This is in reply to your request of January 24 
for an expression of views with regard to H. R. 8923 which would amend the 
Youth Corrections Act to include persons under the age of 26 years at the time 
of conviction. 

The Judicial Conference of the United States at its September 1957 meeting 
passed a resolution (Conference report, p. 29) indicating its approval of the 
principles of H. R. 8923 but further study of the details, langnage, and practical 
application of the bill is being conducted by a committee of the Conference. 
Further information will undoubtedly be available to your committee in the 
near future. 

Sincerely yours, 
WARREN OLNEY III, 
Director 
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DEPARTMENT OF HEALTH, EDUCATION AND WELFARE, 
Washington. 
Hon. EMANUEL CELLER, 
Chairman, Committee on the Judiciary, 
House of Representatives, Washington, D. C. 


Dear Mr. CHAIRMAN: This letter is in response to your request of January 24, 
1958, for a report on H. R. 8923, a bill to amend the definition of a youth 
offender under the Federal Youth Corrections Act to include persons under 
the age of 26 years at the time of conviction. 

This bill would amend part IV of title 18 of the United States Code by raising 
the age of a youth offender as defined in section 5006 (e) from under 22 years 
to under 26 years. 

The Federal Youth Corrections Act permits greater flexibility in sentencing 
and treating the youth offender. Such flexibility is necessary for the application 
of scientific treatment based upon individual needs. We believe that the need 
for such flexibility, which is the basis of the present act, exists for young 
offenders between 22 and 26 years of age as well as those already covered under 
the act. 

We would, therefore, recommend that the bill be enacted by Congress. 

The Bureau of the Budget advises that it perceives no objection to the sub- 
mission of this report to your committee. 

Sincerely yours, 
———- ———_,, Secretary. 


Xx 





